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PREFACE 


N THE SPRING of 1992, the Clerk of the Privy 

Council, Secretary to Cabinet and Secretary to the 
Cabinet for Federal-Provincial Relations, Paul Tellier, 
and the Associate Secretary to the Cabinet for Federal- 
Provincial Relations, Jocelyne Bourgon, agreed that 
I should be relieved of the routine pressures of office 
work for twelve months at some point after the 
constitutional exercise then underway to write a book 
on the law and processes of constitutional change in 
Canada. In this way, I might be able to share with 
others knowledge gained and insights developed in 
what is now 20 years of working on the constitu- 
tional front in the Federal-Provincial Relations Office 
and the Privy Council Office as constitutional advisor, 
senior constitutional advisor and Director of 
Constitutional Affairs. 


After the dust of the 1992 referendum had settled, the then Deputy 
Secretary to the Cabinet for Constitutional Affairs, Suzanne 
Hurtubise, made the necessary arrangements that allowed for 
the production of this work. 


I wish to thank the Honourable Paul Tellier, Mme Bourgon 
and Mme Hurtubise for the rare opportunity they provided me 
and for the trust they demonstrated in my capacity to bring the 
work to fruition. 


Michael Wernick, the Assistant Secretary to the Cabinet for Policy 
Development and Constitutional Affairs, provided not only 
encouragement, but also read the draft carefully and made 
numerous suggestions for strengthening the text. 


Mary Dawson, the Associate Deputy Minister of Justice, and 
F. J. E. Jordan, Senior General Counsel in the Department 
of Justice, both vetted the document and made important 
contributions. 
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In the Policy Development and Constitutional Affairs Secretariat, 
John McDowell read the text and provided helpful comments, 
while Leo Doyle was indispensable in undertaking research 
and tabulating material. 


The assistance of the following people who, in 1993, provided 
information on constitutional resolutions proposed in the Senate, 
House of Commons and the legislative assemblies, is grateful- 
ly acknowledged: Gordon L. Barnhart, Clerk of the Senate and 
Clerk of the Parliaments; Robert Marleau, Clerk of the House 
of Commons; Peter Sibenik, Procedural Clerk (Research), 
Legislative Assembly of Ontario; Pierre Duchesne, Le Secrétaire 
général, Assemblée Nationale du Québec; Darryl Eisan, Research 
Officer, Government of Nova Scotia, Department of 
Intergovernmental Affairs; Loredana Catalli Sonier, Clerk 
Assistant (Procedural), Legislative Assembly of New Brunswick; 
W. H. (Binx) Remnant, Clerk of the Legislative Assembly of 
Manitoba; I. M. Horne, Q.C., Clerk of the Legislative Assembly 
of British Columbia; Charles MacKay, Clerk Assistant, Office 
of the Clerk, Legislative Assembly of Prince Edward Island; Robert 
Vaive, Deputy Clerk, Saskatchewan Legislative Assembly; 
Robert H. Reynolds, Parliamentary Counsel, and Grant Wagman, 
Assistant to the Parliamentary Counsel, Legislative Assembly 
of Alberta; A. John Noel, Clerk of the House, House of Assembly 
of Newfoundland and Labrador; Missy Follwell, Deputy Clerk, 
Yukon Legislative Assembly; David M. Hamilton, Clerk of the 
Legislative Assembly of the Northwest Territories. 


I particularly wish to thank Professor J. Peter Meekison of the 
University of Alberta for reviewing the work. As the key con- 
stitutional advisor to Premier Lougheed in the period prior to 
patriation, Professor Meekison was the architect of the amend- 
ing formula now in place. 


This book would not have seen the light of day without the care- 
ful and patient work of Vidalia Velho who prepared the text for 
publication: I would like to take the opportunity of acknowledging 
her contribution and thanking her. 


The contributions of others were essential to bring the book through 
the various final steps leading to publication. Without being exhaus- 
tive, it would be appropriate to mention a few who have played 
a critical role: Jacques Carriére and Claude Gagnon of the 
Translation Services, Privy Council Office; Jeane Carriére, 
Andrea Nugent and Lucile Basu of the Communications Support 
Directorate, Privy Council Office; Daniel Woolford; Toivo Roht 


Preface 


of Thor Communications; Madeleine Choquette of Communications 
Choquette; and Leslie-Ann Scott and Jim Baxter of the Canada 
Communications Group. 


The text of Amending Canada’s Constitution was completed in 
the spring of 1995. Three noteworthy constitutional develop- 
ments took place since then. They are discussed in the Addendum 
at the end of the book. 


This work is intended to share knowledge and insights: it is not 
a kiss-and-tell book. The emphasis is on the law and process- 
es of constitutional change, not on the advisability or otherwise 
of particular proposals for amendments. A rigorous attempt 
has been made to remain neutral and non-partisan. Special 
efforts have been deployed to ensure that the factual informa- 
tion contained in this work is correct. If, on either account, I 
have fallen short, the fault is mine and mine alone. 


Whatever views might be expressed in the following pages do 
not necessarily reflect those of the Government of Canada. 


James Ross Hurley 


Ottawa, December 22, 1995 
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INTRODUCTION 


OR NEARLY a quarter of a century — from 1968 
to 1992 — Canadians were involved in an almost 
constant debate on their constitution. 


The debate was broad ranging and focused on a number of 
issues: 


m@ #3 whether — and how — the distribution of legislative pow- 
ers between Parliament and the provincial legislatures should 
be realigned; 


m the desirability of making changes to certain national 
institutions, including the Senate and the Supreme Court; 


m the advisability of protecting or entrenching certain rights 
in the Constitution; and 


m devising rules and processes for making changes to the 
Constitution — which involved the search for an amend- 
ing formula. 


This work is concerned with the last-mentioned issue: the 
method of amending the Constitution of Canada. 


The events of the past 25 years have demonstrated that 
Canadians hold strong views on how the Constitution should 
be amended. Those views have high symbolic value and impor- 
tant practical consequences — whether it be, for example, 
Quebec’s concern with a constitutional veto, Alberta’s belief in 
the equality of the provinces or the desire of Canadians to par- 
ticipate in the amendment process. 


This work is designed to provide a broad examination of the 
issue of constitutional amendment in Canada. The focus is on 
how the Constitution is amended — the law and process of 
constitutional change in Canada — and not on the desirabili- 
ty or specific nature of amendments that have been made or 
proposed since 1867. 
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The examination will begin with a consideration of the competing 
pulls of protection and flexibility that determine ultimately 
how states provide for the amendment of their constitutions. 
This will be followed by a review of how Canada’s constitution 
was amended from July 1, 1867, to the time of patriation on 
April 17; 1982. 


The long search for an amending formula that would permit 
patriation of the Constitution merits special attention and 
provides information that may surprise some. For example, an 
amending formula was proposed by a federal-provincial committee 
of attorneys general in 1936. It provided a unanimity procedure 
for some matters (including the office of the Queen and the use 
of French and English), a two-thirds/55 percent procedure for 
most matters concerning the federal government and all the 
provinces, and a provincial opting out procedure for some 
amendments. It appears to be a distant mirror of the formula 
now in place. 


A detailed examination of the seven procedures comprising the 
current amending formula is provided, and the complexity 
of the issue of constitutional amendment is illustrated by 
reviewing what might be the appropriate procedure for various 
aspects of Senate reform and for abolition of the Senate. 


There are two ways of achieving amendments since patriation: 
by legislation and by proclamation issued by the Governor 
General. The second method is the more difficult and consti- 
tutes the principal focus of the examination of the 1982 formula. 


Whether or not it is easy to amend Canada’s constitution under 
the amending formula adopted in 1982 is touched upon in two 
chapters, one of which examines the four amendments by 
proclamation achieved since patriation and the other of which 
examines the unsuccessful attempts at amendment over the same 
period. 


How does one get from the authorization of an amendment by 
proclamation to the proclamation itself? The Constitution is not 
particularly forthcoming on this matter, but the precedents 
established to date are set out. 


Finally, the processes and the laws that supplement the amending 
formula are reviewed and some tentative conclusions are offered. 


A few words about vocabulary are in order. The word “formula” 
has been used repeatedly in Canadian history to designate an 
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integrated set of procedures. The Fulton-Favreau formula and 
the Victoria formula, for example, each contained a number of 
distinct amendment procedures. 


Some people now refer to the unanimity “formula” or the 7/50 
“formula,” but these are both procedures under the formula 
adopted in 1982. For the purposes of clarity, I have used the 
word “formula” throughout this work to describe a set of inte- 
grated procedures for amending the Constitution, and the word 
“procedure” to identify a specific method of amendment (for 
example, the unanimity procedure, the 7/50 procedure, the 
bilateral procedure). 


Also, for greater clarity, | have used the current terms “federal 
government,” “federal-provincial” and “first ministers” even 
when referring to historical periods when “the Dominion 
government,” “Dominion-provincial” and “the Prime Minister 
and the premiers” were employed. 


A comment on the word “dominion” and the term “first ministers” 
may be in order. The Dominion of Canada was in the vanguard 
in seeking ever-greater autonomy within the British Empire. 
When the Balfour Report of 1926 recognized that Canada and 
five other countries were independent communities but sharing 
a common sovereign, they were said to enjoy “Dominion status.” 


However, as an increasing number of Commonwealth states became 
independent republics after the Second World War, the once proud 
word “dominion” began to smack of the last phase of colonial- 
ism. The word fell out of favour, internationally and domesti- 
cally. The word “federal” soon replaced the word “dominion” when 
used as an adjective. 


During the Quiet Revolution in Quebec, Jean Lesage thought 
the English term “premier” connoted inferior status to that of 
the Prime Minister of Canada, and insisted on being called the 
Prime Minister of Quebec. 


The premiers of Ontario and British Columbia did likewise. How 
then should one describe a meeting of four prime ministers 
and seven premiers? The term “first ministers’ conference” 
was coined. 


Of course, the question does not arise in French. “Prime minister,” 
“premier” and “first minister” are all translated by the term “premier 
ministre.” 
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There may be some confusion about the titles of some of the 
most important written documents forming part of the Constitution 
of Canada. The British North America Act, 1867 and the various 
British North America acts adopted over the years that amended 
it were retitled at the time of patriation in the Schedule of the 
Constitution Act, 1982. They became known as the Constitution 
Act, 1867, the Constitution Act, 1871, etc. There was one 
exception: the British North America Act, 1949 became the 
Newfoundland Act. 


Finally, I wish to acknowledge my debt to various works prepared 
in the Federal-Provincial Relations Office and published by it, 
by the Privy Council Office or by Options over the past 20 years. 
On occasion, I have integrated a paragraph or two from those 
publications into this work, where appropriate, sometimes with 
minor alterations, sometimes without. In the case of the docu- 
ment published under my own name, I have included several 
pages in the current text: it did not seem advisable or neces- 
sary to reinvent the wheel. The Government of Canada holds 
the copyright to all those works as, indeed, it does to the cur- 
rent volume. 


All of the material contained in the appendixes is in the public 
domain, or is unclassified, or has been declassified, or has been 
tabulated on the basis of material in the public domain. Some 
documents in the public domain are now difficult to find (such 
as the correspondence between Premier René Lévesque of 
Quebec and Prime Minister Pierre Elliott Trudeau in Appendixes 
11 to 16). The appendixes should provide a fairly rich source of 
reference material for those wishing to delve more deeply into 
the question of the constitutional amendment process in Canada. 
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CONSTITUTIONS AND 
CONSTITUTIONAL 
AMENDMENT 


T IS IRONIC that a word of such high symbolic value 
and with such important practical consequences — 
“constitution” — should defy any attempt to provide 
a precise and complete definition of universal application. 


CONSTITUTIONS 


Reduced to a bare minimum, a constitution provides the essen- 
tial framework for orderly government in a state. It establish- 
es the organs of government and provides for the relations 
among those organs. Constitutional government is the opposite 
of capricious government and seeks — in varying degrees and 
with greater or lesser success — to reduce or remove uncertainty 
and arbitrariness from political life. 


This does not mean that constitutions are necessarily imbued 
with liberal democratic values. A totalitarian constitution may 
indeed provide for orderly government while proscribing political 
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dissent or permitting the oppression of individuals and class- 
es of people through rule of law. 


Constitutions may go beyond providing the bare bones for order- 
ly government. They may also provide for the relations between 
the organs of government and the citizens, and for relations between 
the state and individuals. They may set out the responsibili- 
ties of the state towards citizens and individuals, and they may 
define the rights of citizens or individuals. They may even pro- 
vide for the responsibilities of citizens, such as compulsory vot- 
ing. They may attempt to be more comprehensive and to include 
social and economic charters that set out specific public policy 
goals for the community. 


Where is the constitution to be found? Some states, such as the 
United States of America and France, spelled out fundamen- 
tal aspects of their constitutions in a written document. The pro- 
visions of such constitutional documents are enforced by the courts. 
But no state has succeeded in codifying its full constitution in 
one written document. 


The constitution in a broader sense also includes numerous 
laws of an organic or fundamental character, such as electoral 
laws, laws providing the conditions for the acquisition of citi- 
zenship or laws determining the age of majority. Such laws are 
enforced by the courts, as are such common law rules as the 
prerogative powers of the Crown and the privileges of the Senate 
and House of Commons, in the case of Canada. 


Constitutional conventions also form part of the constitution. 
The conventions of the constitution are rules of constitutional 
behaviour which are considered to be binding by those who par- 
ticipate in public life, but which — unlike laws — are not 
enforced by the courts. Conventions are essentially political and 
the sanction for failure to respect them is political, not legal. 


Because of their nature, conventions are usually quite concise 
and precise. Complexity or ambiguity would defeat the purpose 
of achieving a broad consensus among political actors on the 
meaning of a convention. 


Conventions play a greater role in states with constitutions 
that are largely unwritten, such as the United Kingdom, than 
in states in which many fundamental aspects of the constitu- 
tion have been set out in a formal document. However, even in 
the latter case conventions have an important role in supple- 
menting the letter of the law. 


1: Constitutions and Constitutional Amendment 


Given the role of the courts in enforcing formal written constitutions 
and the laws of the state, it follows that certain judicial deci- 
sions also form part of the constitution in its broadest sense. 
Such decisions help clarify the meaning of various provisions 
of the written constitution and fundamental laws. However, 
the courts might decide not to restrict themselves to clarifica- 
tion, but to play an active role in determining how the text of 
the written constitution should be adapted, through judicial inter- 
pretation, to changing circumstances. Court decisions provide 
rules which are also part of the constitution in its broader 
meaning. 


Thus, the constitution of a state may be found in a formal writ- 
ten document (although, as the British experience makes clear, 
this is not essential), in fundamental or organic laws, in the 
conventions of the constitution and in certain judicial decisions. 


AMENDING THE CONSTITUTION 


The circumstances of any given state are not static; over time, 
changing or amending the constitution is often desirable if not 
indeed imperative. 


Judicial interpretation is one of the most flexible ways of adjust- 
ing a constitution to new situations, but it is limited to the 
interpretation of existing constitutional provisions and laws, and 
does not extend to the substitution of new ones. Furthermore, 
judicial interpretation escapes public control, since judges are 
not usually accountable to the people. 


The conventions of the constitution, while deemed binding by 
political actors, are not legally enforceable and could be con- 
travened in exceptional circumstances. However, conventions 
represent established customs, practices, maxims or precepts 
broadly accepted and supported by the public. Because the 
sanction for violating a convention is political, political actors 
must be reasonably confident of public support before transgressing 
a convention and achieving, thereby, constitutional change. 
Paradoxically, conventions are flexible in theory, but quite rigid 
in practice. 


Fundamental or organic laws may be amended or replaced by 
subsequent laws. This method of amendment is highly flexible 
in theory and in practice. In most democratic states, laws may 
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be amended by a simple majority of the members of the legis- 
lature present at the time the vote is held. 


In some unitary states there are constitutional laws which are 
not codified in a special document. In the United Kingdom, for 
example, the Act of Settlement of 1701, the Acts of Union of 1707 
and 1800 and the Catholic Emancipation Act of 1829 form part 
of the Constitution of the United Kingdom, but they are laws 
adopted by a simple majority in Parliament and can be altered 
or abrogated in the same way. 


Sweden, like the United Kingdom, does not have a codified 
constitution. However, constitutional laws, such as the Instrument 
of Government Act of 1809, the Act of Succession of 1810, the 
Parliament Act of 1866 and the Freedom of Press Act of 1949, 
are subject to a special amendment procedure: changes may be 
instituted only with the approval of two successive parliaments, 
between which elections must occur. 


The purpose of codifying certain basic rules in a “written” con- 
stitution is to highlight and clarify the consensus of a society 
on political relationships and to provide a stable framework for 
political life. It follows that written constitutions, unlike laws, 
are normally subject to an extraordinary amendment procedure 
that makes change possible, but not too easy. 


In many unitary states, fundamental laws have been codified 
in a written constitution. Formal amending procedures for such 
constitutions are varied. For example, the Constitution of France 
provides that the Constitution may be amended by a bill passed 
by both assemblies of Parliament and approved by the people 
in a referendum, or by the submission of a proposal by the 
President to both assemblies convened in a congress where 
passage would require approval by a three-fifths majority of the 
votes cast. In the second case, no referendum is required. The 
Constitution of Ireland provides for passage of a bill to amend 
the Constitution by both houses of the national parliament, 
followed by a referendum. 


The issue is somewhat more complex and pertinent in the case 
of federations. Federations arise when constituent units — 
whether they be called states, cantons, provinces or Ldnder — 
seek to create a political union to pursue certain defined com- 
mon objectives without, however, wishing to vest all authority 
in a central legislature and government. Furthermore, in the 
case of many federations, an essential part of the agreement 
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creating the federation is the protection of certain minority 
interests — regional, ethnic, linguistic or religious — against 
arbitrary or majoritarian changes. 


Upon the creation of a federation, legislative powers are dis- 
tributed between the federal authority and the constituent units. 
The way in which those powers are distributed will depend upon 
the particular circumstances of each federation. In general 
terms, the federal government is usually responsible for matters 
of common concern, such as defence, the economic union, cur- 
rency and postage. The constituent units normally exercise 
jurisdiction over matters of more particular concern, such as 
education, highways and bridges, and municipal government. 


Constitutional amendment procedures in federal states are 
designed, among other things, to ensure that the distribution 
of legislative powers between the federal and constituent gov- 
ernments cannot be altered too easily, thus providing stability 
and protection for the original federal compromise. A role is usu- 
ally provided for the constituent units, either directly or through 
institutions that represent them, in the amendment procedure. 


Thus, in the United States of America — the oldest federation 
in the world — amendments to the Constitution may be pro- 
posed by a favourable vote by at least two-thirds of both the 
House of Representatives and the Senate (which represents 
each state on the basis of equality) or by a convention called 
by the federal Congress upon the application of two-thirds of 
the states. The second method of initiating an amendment has 
never been successful because, while there have been some two 
dozen applications by state legislatures to Congress proposing 
a constitutional amendment, no proposal has ever been submitted 
by the required two-thirds of the states. 


Once an amendment has been proposed, Congress may choose 
between two methods of ratification: either by the legislatures 
of three-quarters of the states or by conventions in three-quar- 
ters of the states. The second method was only used once (for 
the Twenty-first Amendment, which repealed prohibition). 


This extraordinary procedure for proposing amendments and 
for ratifying them has not led to a great number of amendments. 
Although more than 9,100 proposals to amend the Constitution 
have been introduced in Congress since 1789, only 33 received 
the required degree of congressional support to be put to the 
states for ratification and only 26 were, indeed, ratified. 
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The Constitution of Australia has also proven rather “stable” 
over the years. In Australia, proposals for constitutional change 
must be initiated in the federal Parliament in the form of a law 
passed by an absolute majority of the two Houses of Parliament 
(or, in exceptional cases, by one House). The proposed law, so 
adopted, is then put to the people in a referendum. To pass, it 
must be supported by a majority of the electors voting in a 
majority of the states of the federation and by a majority of elec- 
tors voting in Australia as a whole. Since 1901, 42 separate pro- 
posals for amendment have been submitted to the people for 
approval through 18 referendums, but only eight amendments 
have been ratified. 


On the other hand, an extraordinary procedure does not nec- 
essarily make amendment rare or nigh impossible. Constitutional 
amendments in Switzerland may be initiated by the two Houses 
of the Federal Assembly or by popular initiative requiring the 
signatures of 50,000 voters (until 1971) or of 100,000 (since 
then). In either case, the proposal must be submitted to the peo- 
ple in a referendum. A double majority is required for ratifica- 
tion: a majority of voters in Switzerland as a whole and a 
majority of the cantons (that is, the constituent units). The 
result of the popular vote in each canton is regarded as the vote 
of that canton. 


From 1848 to 1994, this seemingly cumbersome procedure result- 
ed in 292 amendments being put to the people in 182 referen- 
dums: 150 were ratified and 142 were rejected. 


Striking the appropriate balance between stability and adapt- 
ability in the procedures for constitutional amendment is nor- 
mally a key issue when a federation is created. 


CANADA'S CONSTITUTION 


The British had established a precedent of providing a consti- 
tution for Canada in the form of a United Kingdom statute 
when the Quebec Act of 1774 was adopted. It was, in fact, the 
first time the British Parliament had ever enacted a constitu- 
tion. It was replaced by the Constitutional Act of 1791 which 
in turn gave way to the Act of Union of 1840. 


1: Constitutions and Constitutional Amendment 


The British North America Act of 1867 was the fourth consti- 
tution for Canada enacted by the British Parliament in 93 years. 
There was, at that time, no thought of providing a method of 
amending the British North America Act (with some minor 
exceptions which will be noted in chapter 2) other than through 
a subsequent act of the United Kingdom Parliament. 


The legal position was clear: only the United Kingdom Parliament 
could amend vital parts of the Constitution of Canada. Gradually, 
however, certain practices, conventions and processes emerged 
that defined in what circumstances the British would enact 
changes to the British North America Act. 


The need for an alternative Canadian procedure for amending 
the Constitution did not arise until Canada became — de facto 
— an independent country in 1926. This gave rise to the patri- 
ation debate, which is discussed in chapter 3. 


AMENDING CANADA'S 
CONSTITUTION 
1867 TO 1982 


T IS USEFUL to distinguish between two separate 

issues. The first is how Canada, as a federation, 
handled amendments to its constitution in the 
absence of formal procedures entrenched in the 
Constitution itself. The second is how agreement was 
ultimately reached on amendment procedures that 
were enshrined in the Constitution — the so-called 
patriation debate which, as already noted, will be 
examined in chapter 3. 


The two issues overlapped in time. The question of patriating 
the Constitution with an amendment procedure was initiated 
by the Balfour Report of 1926 and was not concluded until 
1982. Yet important amendments to the Constitution were 
achieved without a resolution of the broader issue of agreeing 
on amending procedures. Such amendments included the trans- 
fer of jurisdiction over unemployment insurance to Parliament 
in 1940 and the “partial patriation” of the Constitution in 1949, 
which enabled the Canadian Parliament to amend certain parts 
of the Constitution through legislation without reference to the 
United Kingdom. 


2: Amending Canada’s Constitution: 1867 to 1982 


THE CONSTITUTION OF CANADA 


Three of the British colonies in North America — the united 
province of Canada, Nova Scotia and New Brunswick — were 
legally brought together to form a federal union by a statute 
of the British Parliament in 1867. 


The terms of the British North America Act, 1867 were large- 
ly the fruit of deliberations by elected representatives from the 
British North American colonies at the Charlottetown Conference 
in September 1864 and the Quebec Conference in October 1864. 
Those terms were debated by the legislative assembly of Canada, 
but not by those of Nova Scotia and New Brunswick. 


Elected representatives of the three colonies met in London in 
December 1866 and, in collaboration with British authorities, 
prepared the final text of what would become the “written” 
Constitution of Canada. The contribution of British authorities 
was not negligible; for example, they proposed a deadlock- 
breaking procedure for the Senate. However, the essential terms 
of the distribution of powers between the federal and provin- 
cial governments clearly resulted from agreement among the 
British North Americans. 


The British North America Act, 1867 was adopted as a statute 
by the British House of Lords on February 26, 1867, and by the 
House of Commons on March 8, 1867. It was given royal sanc- 
tion on March 29, 1867, and came into force on July 1, 1867. 
As a British statute, it could be amended or, indeed, repealed, 
by subsequent action by the British Parliament. 


The British North America Act, 1867 did a number of things: 


m @=«It joined the provinces of Canada, Nova Scotia and New 
Brunswick in a federal union and set out the distribtion 
of powers between the federal and provincial governments. 


m It divided the old province of Canada into two new ones, 
Ontario and Quebec, and set out important elements of 
their provincial constitutions. 


= # It established certain institutions of the new federal gov- 
ernment: the Governor General, the Senate and the House 
of Commons. 


= #~ It provided for the judiciary. 
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m It spelled out, for the first time in British history, some of 
the conventions of the Constitution respecting money bills. 


m Itentrenched a narrow range of rights in the Constitution: 
those respecting the use of English and French in feder- 
al and Quebec institutions on the one hand, and those 
respecting certain denominational school rights on the 
other. 


But the British North America Act, 1867 was fundamentally 
concerned with the issue of joining provinces together in a fed- 
eral union and the specific terms for the operation of federal- 
ism in the new country. The principles of responsible self-government 
which had been established through conventions and instruc- 
tions to the governors over the previous 25 years were not 
spelled out (with the exception of some principles respecting money 
bills and the establishment of the Queen's Privy Council for Canada). 


Instead, the preamble to the British North America Act, 1867 
stated that the federating colonies had expressed a desire to 
be federally united “with a Constitution similar in principle to 
that of the United Kingdom.” In so doing, it transferred to the 
new federal government and maintained in the provinces the 
constitutional conventions governing parliamentary responsi- 
ble government. There was no mention in the written Constitution 
prior to 1982 of a prime minister or provincial first ministers. 
There was no mention of Cabinet, although sections 11 and 12 
of the 1867 act did create the Queen's Privy Council for Canada 
and assigned a role to it. No provision was made for votes of 
confidence. No requirement that most of the members of Cabinet 
must sit in the elected House was to be found in it. 


In short, the critical underpinnings of democratic, responsible 
government in Canada are to be found not in the “written” 
Constitution but in the constitutional conventions inherited 
from the United Kingdom. 


Prior to 1982, the Constitution of Canada embraced more than 
the British North America Act, 1867 and its amendments, and 
the conventions of the Constitution. It also included certain 
other United Kingdom acts, such as the Statute of Westminster, 
1931, the Letters Patent of the Governor General, imperial 
orders in council and federal and provincial laws of a funda- 
mental or organic character. These laws were supplemented by 
decisions by the Judicial Committee of the Privy Council in 
London and by the Supreme Court of Canada. There was not 
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a single comprehensive document that spelled out all the basic 
elements of the Constitution of Canada. 


AMENDMENTS UNDER THE AUTHORITY OF THE 
BRITISH NORTH AMERICA ACT 


The British North America Act, 1867 was a statute of the United 
Kingdom Parliament and, in principle, could only be altered by 
a subsequent act of the Parliament at Westminster. However, 
the British North America Act, 1867 actually contained a num- 
ber of provisions that permitted constitutional change without 
further reference to Britain. 


Section 92, which set out the exclusive legislative powers of the 
provinces, provided that the legislatures could amend the provin- 
cial constitution, except as regards the office of lieutenant-gov- 
ernor. However, the federal Parliament did not have an analogous 
power to amend many parts of its constitution which were set 
out in the British North America Act, 1867. Consequently, the 
British Parliament was called upon over the years to adopt 
rather technical bills, such as the clarification in 1875 of the 
privileges, immunities and powers of the Canadian Parliament 
or the Canadian Speaker (Appointment of Deputy) Act, 1895 
to clarify the power of the Canadian Parliament to make pro- 
vision for a deputy speaker in the Senate. 


This was not a satisfactory arrangement. Section 91, which 
sets out the exclusive legislative powers of the Canadian 
Parliament, was amended by British statute in 1949 to allow 
Parliament to amend the Constitution of Canada (with the 
exception of certain matters intended to protect provincial pow- 
ers, denominational school rights, and English and French lan- 
guage rights, and retaining the requirement of an annual 
session of Parliament and federal elections at least every five 
years in peacetime). This gave the Parliament of Canada a 
power analogous to that of the provincial legislatures to amend 
their own constitutions. For example, Parliament could adopt 
— subject to certain limits — a new formula for the represen- 
tation of the provinces in the House of Commons without ref- 
erence to the United Kingdom Parliament. 
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But the British North America Act, 1867 was also peppered 
with specific provisions that provided for particular amend- 
ments, not all of which are necessarily of great importance. For 
example, section 16 provides that, “until the Queen otherwise 
directs, the seat of government of Canada shall be Ottawa.” 
Under section 35, Parliament can determine the quorum for 
the Senate. 


Section 101, on the other hand, provided for a very important 
future change. It allowed the Parliament of Canada to estab- 
lish a general court of appeal for Canada. Under this provision, 
Parliament established the Supreme Court of Canada in 1875. 
The Supreme Court of Canada was not, however, the court of 
last resort for Canada as long as appeals to the Judicial 
Committee of the Privy Council in London were permitted. 
When such appeals were abolished by a statute of the Parliament 
of Canada in 1949, the Supreme Court — a creation of Parliament 
— gained the final word on jurisdictional disputes between the 
federal and provincial governments. 


Two powers of amendment under the British North America Act, 
1867 appeared to highlight the special position of Quebec. 
Although all other provinces could amend their provincial elec- 
toral districts without restriction, Quebec did not have the 
same power. Of the 65 districts for the Quebec legislative assem- 
bly, 12 were set out in the second schedule to the British North 
America Act, 1867. Section 80 provided that the Quebec legis- 
lature could not alter the boundaries of those 12 districts unless 
a majority of the members representing those districts con- 
curred in the changes at second and third readings. Ostensibly, 
this was designed as a protection for certain anglophone dis- 
tricts. This power of amendment was later exercised, as pro- 
vided by the Constitution, and these initial limitations on the 
power of the Quebec assembly are no longer relevant. 


The other power of amendment was, potentially, far more rad- 
ical — on paper, at least. Section 94 allowed Parliament to 
make uniform laws respecting property and civil rights in the 
common law provinces, notwithstanding the constitutional dis- 
tribution of powers. Quebec, with its civil code, was not sub- 
ject to this provision. However, any federal law providing for 
uniformity was subject to the affected provinces’ adopting the 
law. In effect, there was a provincial veto on the power and it 
was never exercised. 
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AMENDMENTS THROUGH CONVENTIONS 


The fundamental conventions of the Constitution that under- 
lie the operation of responsible parliamentary government in 
Canada have not changed significantly since Confederation. 
Most changes relate to Canada's gradual accession to inde- 
pendence. For example, the Governor General ceased, in 1873, 
to preside over meetings of Cabinet. Since 1952, all governors 
general have been Canadian. There was agreement at the 
Imperial Conference of 1930 that the United Kingdom would 
not exercise its powers of reservation and disallowance respect- 
ing Canadian bills and legislation: this convention “amended” 
sections 55, 56 and 57 of the 1867 act, which vested such author- 
ity in the United Kingdom government. 


The convention that a government must resign or recommend 
an election if it is defeated on a matter of confidence is central 
to parliamentary government. It is, however, a little fuzzy at 
the edges. If a specific motion of no confidence is put to the 
House, there is no question about the consequences that must 
follow. However, if the government is defeated at third reading 
on a tax bill, the question is perhaps not so clear. Is any defeat 
on a tax bill a vote of no confidence? Canadian convention evolved 
in February 1968 when the minority Pearson government was 
defeated at third reading on a tax bill. The House was adjourned 
for a few days and, when it returned, the Government intro- 
duced a motion of confidence which was adopted and made clear 
that the Government did not have to resign. 


There is debate in Canada on whether provisions of the 
Constitution can become spent or void by convention over time 
if they are not exercised in practice. A number of provincial gov- 
ernments have argued in recent years that the “unilateral” pow- 
ers of the federal government to reserve or disallow provincial 
laws — powers which have not been exercised since the Second 
World War — are now spent and cannot be invoked. Section 90 
of the British North America Act, 1867 provided that the fed- 
eral government could instruct a lieutenant-governor to reserve 
royal sanction for a bill passed by the legislative assembly for 
consideration by the federal Cabinet — even though the bill 
might be clearly within provincial legislative jurisdiction. If the 
Government of Canada approved, the provincial law would be 
signed by the Governor General. If not, it would not come into 
effect. 
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Section 90 also provided that, even though a lieutenant-governor 
had given royal sanction to a provincial law, the Government 
of Canada could, within a year of receiving an authentic copy 
of the provincial law, “disallow” it, thereby annulling the law. 


Some provincial authorities believe that a convention has arisen 
from the federal practice of not using the powers of reservation 
and disallowance for over 50 years (they had been rather vig- 
orously exercised from 1867 to 1941), and that this convention 
has made them inoperative. The federal government has con- 
sistently rejected this interpretation and has offered, on a num- 
ber of occasions, to amend the Constitution to remove the 
powers, but only if the provinces accepted a quid pro quo, such 
as the entrenchment of a charter of rights and freedoms in the 
Constitution which would bind the provincial legislatures. 


The clearest statement of the federal position was provided in 
1975. The Quebec Association of Protestant School Boards, in 
collaboration with nine other associations or organizations, 
submitted a petition on February 17, 1975, to the Governor General 
in Council asking that the Official Language Act of Quebec 
(known as Bill 22) be referred to the Supreme Court of Canada 
to determine its constitutionality or, as an alternative, that it 
be disallowed. 


On July 18, 1975, Prime Minister Pierre Elliott Trudeau replied 
to K. Douglas Sheldrick, President of the Quebec Association 
of Protestant School Boards, saying that, although the scope 
and meaning of some sections of the Official Language Act of 
Quebec were unclear, it appeared that the act was generally with- 
in the legislative authority accorded by the British North 
America Act to Quebec. 


He said little would thus be gained by a reference to the Supreme 
Court, although as provisions that were unclear were applied in 
specific circumstances, court challenges might be undertaken. 
On the issue of disallowance, the Prime Minister stated: 


It is only in rare cases that the federal government should 
avail itself of this power since its use represents a clear 
exception to the general principle that the federal and 
provincial legislatures are autonomous in their respective 
areas of legislative competence and are responsible for the 
policies they embrace. 
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The petition urges that the Official Language Act of Quebec 
should be disallowed because it is contrary to the public 
interest of Canada as a whole and because it is contrary 
to federal policy. The petition also urges disallowance on 
other grounds which, generally summarized, are that the 
legislation in question is ‘unjust and unwise.’ In the view 
of the federal government, the arguments submitted by 
the petitioners in this respect do not warrant the use of 
disallowance. Not every provincial law which is contrary 
to federal policy or to the public interest, or which is 
‘unwise or unjust’ should be subjected to disallowance. 
The responsibility for such laws should ordinarily be left 
with the province unless other elements are present: for 
example, that their effect cuts directly across the opera- 
tion of federal law or creates serious disorder particular- 
ly beyond the boundaries of the province enacting them. 


For a convention to arise, it must be considered to be binding by 
the political actors to whom it applies, and no federal government 
has indicated a view contrary to the position enunciated in 1975. 
The powers of reservation and disallowance do not therefore 
appear to be spent as a result of a convention. 


Similarly, there are those who felt that the power of the Queen 
to appoint four or eight additional senators on the recommen- | 
dation of the Governor General — the “tie-breaking mecha- 
nism” developed at the London conference in 1866 and included 
in section 26 of the British North America Act — was a spent 
provision because it had never been invoked. However, when 
Prime Minister Brian Mulroney availed himself of this provi- 
sion in 1992, he was sustained by the courts. 


AMENDMENTS THROUGH JUDICIAL 


INTERPRETATION 


Although the Supreme Court of Canada was established in 1875, 
Canada's court of final appeal until 1949 was the Judicial 
Committee of the Privy Council in London, England. 
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Until 1982 and the coming into force of the Canadian Charter 
of Rights and Freedoms, the majority of constitutional cases con- 
sidered by the courts, and ultimately the Judicial Committee, 
concerned sections 91 and 92 and related sections of the British 
North America Act, 1867, where legislative powers are enu- 
merated and distributed between Parliament and the provin- 
cial legislatures. 


The Judicial Committee was acutely sensitive to the conflict- 
ing claims of the central and provincial authorities in Canada, 
and to the need to create a balance between these two levels 
of government. The Committee's legacy — the principle that both 
Parliament and the provincial legislatures are supreme in their 
respective legislative jurisdictions — is now one of the princi- 
pal features of Canadian federalism. 


The Judicial Committee not only resisted the centralizing ten- 
dencies built into the 1867 Constitution, but also, over time, 
shaped the constitutional distribution of powers in the most fun- 
damental way. 


The Judicial Committee established precedents that gave, for 
example, narrow interpretation to the principal federal powers, 
such as the “residual” and “trade and commerce” powers, and 
wide interpretation to the provincial power over “property and 
civil rights,” which became, to all intents and purposes, an 
alternative residual power. 


In 1949, Canadian appeals to the Judicial Committee were 
ended, and the Supreme Court of Canada became the court of 
final appeal. 


Since 1949, the Supreme Court has presided over a general strength- 
ening of government power at both the federal and provincial 
levels as Canadian society and the economy have become more 
complex and difficult to manage. However, the Court has been 
careful not to tilt the balance of power between Parliament 
and the provincial legislatures unduly one way or the other. 


AMENDMENTS THROUGH FEDERAL AND 
PROVINCIAL LAWS 


The federal and provincial governments were, of course, high- 
ly active in amending the Constitution in its broadest sense from 
1867 to 1982 through statute law. Not only were there innu- 
merable government reorganizations — departments were 
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created, altered and abolished — but many laws affecting the 
rights of Canadians were adopted. The franchise was extend- 
ed to women and to Aboriginal Canadians. The age of majori- 
ty was lowered. The right to free education was established and 
the obligation for children to attend school was imposed. In 
1960, Parliament adopted a bill of rights applying to areas of 
federal jurisdiction. In 1970, the Government invoked the War 
Measures Act, a federal law which curtailed the rights of 
Canadians. 


Some federal laws amended the British North America Act, 
1867. For example, the British North America Act (No. 2), 1975 
provided Senate representation for the territories, and the 
British North America Act, 1952 provided a new formula for rep- 
resentation in the House of Commons. Under the authority of 
the British North America Act, 1871, a British statute, the 
Parliament of Canada enacted laws creating and constituting 
the provinces of Alberta and Saskatchewan in 1905. The 1871 
act also confirmed the creation of Manitoba in 1870 by a law 
of the Parliament of Canada. However, the federal laws creat- 
ing the three prairie provinces cannot be repealed or altered 
by the Parliament of Canada acting alone. 


All of these laws were adopted by a majority of members pre- 
sent in the House at the time the vote was held. They were not, 
in short, subject to a special procedure. 


AMENDMENTS ENACTED BY THE UNITED 
KINGDOM PARLIAMENT 


Those parts of the Constitution which remained under the 
authority of the United Kingdom Parliament could only be 
amended by British statute. The British Parliament amended 
Canada's constitution 21 times prior to patriation (see 
Appendix 1). 


Over the years, conventions or practices developed respecting 
the circumstances under which: 


(a) the United Kingdom Parliament would act; and 


(b) Canada would ask the United Kingdom Parliament to 
act. 
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In reviewing 14 amendments to the British North America Act, 
1867 adopted between 1871 and 1964, the Government of 
Canada (in a 1965 paper published by the Minister of Justice, 
Guy Favreau) identified four principles that had governed the 
amendment process: 


m= # $=™“Noact of the United Kingdom Parliament affecting Canada 
would be passed unless requested and consented to by 
Canada, and every amendment requested by Canada was 
enacted by the Parliament at Westminster. 


m After 1895, Canada invariably sought amendments by 
the British Parliament by means of a joint address of the 
Senate and House of Commons of Canada to the Crown. 


m= $=The British government would not act on a provincial 
request for an amendment, on the grounds that it should 
not intervene in the affairs of Canada, except at the request 
of the federal government (representing all of Canada). 


m= # $$The Canadian Parliament would not request “an amend- 
ment directly affecting federal-provincial relationships 
without consultation and agreement with the provinces.” 


Two matters should be noted. The British did, on at least two 
occasions prior to 1926 (in 1920 and 1924), refuse to act on 
Canadian requests for an amendment respecting the extra-ter- 
ritorial operation of federal laws. 


However, it could be argued that those requests were improp- 
er, since Canada was still a colony of the United Kingdom, 
which retained jurisdiction over Canada’s foreign affairs. 


The second matter is the question of provincial consent. The 
federal government did, in fact, secure the unanimous support 
of the provinces for three amendments dealing with the distribution 
of powers (the transfer of exclusive jurisdiction over unem- 
ployment insurance to Parliament in 1940, the granting of 
authority to Parliament in 1951 to legislate respecting old age 
pensions, subject to provincial paramountcy, and the extension 
of Parliament’s power in 1964 to cover supplementary benefits 
to old age pensions). It also secured unanimous consent for a 
new scheme of constitutional subsidies to the provinces (1907) 
and for the mandatory retirement of provincial court judges at 
age 75 (1960). 
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However, even when making the effort to secure unanimous 
provincial consent, the federal government was not always pre- 
pared to agree it was necessary. In speaking on the unemploy- 
ment insurance amendment in 1940, Prime Minister William 
Lyon Mackenzie King stated: “We have avoided the raising of a 
very critical constitutional question, namely, whether or not in 
amending the British North America Act, it is absolutely nec- 
essary to secure the consent of all provinces, or whether the 
consent of a certain number of provinces would of itself be 
sufficient” (Canadian House of Commons Debates, 1940, 
pp. 1117-18). 


The Government of Canada published another paper in 1978, 
The Canadian Constitution and Constitutional Amendment, in 
which it reiterated the first three principles set out in 1965, 
reformulating them as observations rather than principles. But 
it qualified the fourth by saying, “although not constitutional- 
ly obliged to do so, the Government of Canada, before asking 
Parliament to adopt a Joint Address, sought and obtained the 
consent of all provinces on the three amendments (1940, 1951 
and 1964) that involved the distribution of powers.” 


The question of the degree of provincial consent required prior 
to adoption of joint addresses requesting amendments to the 
British North America Act was ultimately resolved by the 
Supreme Court of Canada at the time of the patriation of the 
Constitution (see chapter 4). 


The British North America Act, 1871 confirmed the authority of 
the Canadian Parliament to create new provinces in the terri- 
tories and to extend existing provinces in the territories. 


AMENDMENTS THROUGH IMPERIAL ORDERS 
IN COUNCIL 


Section 146 of the British North America Act provided that the 
British government could admit Newfoundland, Prince Edward 
Island, British Columbia, Rupert’s Land and the North-Western 
Territory into the Canadian federation on a joint address from 
the Canadian Parliament and, in the case of the three colonies, 
on addresses from the colonial legislatures. 
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Prince Edward Island (1873), British Columbia (1871) and 
Rupert’s Land and the North-Western Territory (1870) were admit- 
ted under this provision. However, Newfoundland was admit- 
ted under the terms of a British statute, the British North 
America Act, 1949. 
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THE SEARCH FOR AN 
AMENDING FORMULA 
1926 TO 1982 


N IMMEDIATE CAUSE of Canada’s accession to 


independence in 1926 was the report of a Canadian 


House of Commons committee, on June 18 of that year, 
on alleged scandals in the Customs Department. 


That report set in train a dramatic series of events: 


the Conservative Official Opposition in Ottawa, with 116 
seats in the House, moved to condemn the conduct of the 


Government over the alleged scandals; 


the Liberal government, with only 101 seats, feared los- 
ing the support of the 28 Progressives, Labour members 
and Independents who had sustained the Government 


since the general election of October 29, 1925; 
William Lyon Mackenzie King, the Liberal Prime Minister, 


asked the Governor General, Lord Byng, for a dissolution 
of Parliament following the adjournment of the House in 


the early hours of June 26; 


Lord Byng refused Mr. King’s request and the Government 


resigned; 
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= § Arthur Meighen, the leader of the Conservatives, was 
asked to form a government on June 28, but this new gov- 
ernment was defeated three days later; 


= Mr. Meighen asked Lord Byng for a dissolution, which 
was granted; 


m in the ensuing election, Mr. King made the role of the 
British-appointed Governor General and — in particular 
— Lord Byng’s refusal to grant him (Mr. King) a dissolu- 
tion a key election issue; 


m Mr. King won a solid majority in the general election of 
September 14, 1926, and ensured, thereby, that the sta- 
tus of the Governor General in the “dominions” would 
have to be addressed by the Imperial Conference which 
was to meet in London in December of that year. 


THE BALFOUR REPORT 


The Imperial Conference of 1926 appointed Lord Balfour, a for- 
mer British prime minister, to preside over a committee to 
examine the relationship between Great Britain and the six domin- 
ions (Canada, Australia, South Africa, New Zealand, the Irish 
Free State and Newfoundland). The Balfour Report of December 
1926 concluded that Britain and the six other self-governing 
countries were independent communities within the Empire, 
equal in status and in no way subordinate one to another, but 
united by a common allegiance to the Crown and freely asso- 
ciated as members of the Commonwealth. 


The Balfour Report recognized the fact of the independent sta- 
tus of the dominions, but it was not a legal enactment. It was 
left to a committee of legal experts to examine the changes 
which might be necessary to give legal effect to the Balfour Report 
and to report to another Imperial Conference in 1930. The 
report of the legal experts would provide the basis for a law of 
the United Kingdom — the Statute of Westminster of 1931 — 
which would become the legal basis for the independence of the 
six dominions. 


Although the Commonwealth of Australia Act of 1900 (which 
was a United Kingdom statute) provided for its own amendment 
by referendum in Australia without further reference to the United 
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Kingdom, the British North America Act of 1867 (with some excep- 
tions discussed in chapter 2) did not. Therefore, the Balfour Report 
made it essential for Canadians to reach agreement on proce- 
dures or a “formula” to permit them to amend the Constitution 
of Canada in Canada and to remove the British North America 
Act from the legislative jurisdiction of the Parliament at 
Westminster. 


THE “PATRIATION” DEBATE 


The search for an amending formula became known as the 
patriation debate. 


Agreement on amending procedures would allow Canadians to 
“patriate” the Constitution. The words “patriate” and “patria- 
tion” were devised by Canadians (as an alternative to “repa- 
triate” or “repatriation”) to acknowledge the legal reality that 
the British North America Act, 1867, although largely devel- 
oped by British North Americans in British North America, 
had never been legally domiciled in Canada and subsequently 
sent abroad. Hence, legally, the Constitution could not be repa- 
triated or brought back home again after an absence. This legal 
distinction did not affect French language usage in Canada, which 
consistently employed the word “rapatriement.” 


The patriation debate, launched by the Balfour Report in 1926, 
would be marked by many attempts to resolve the issue and 
would last 56 years. Canada would become, with the adoption 
of the Statute of Westminster in 1931, an independent state in 
all respects except that the British Parliament would retain leg- 
islative authority over the British North America Act and its 
amendments, until the patriation issue was concluded in 1982. 


THE FIRST EXERCISE (1927) 


The first attempt to resolve the question of devising amending 
procedures for those parts of the Canadian constitution that 
could not be amended in Canada occurred at a meeting of the 
Prime Minister and the premiers of the provinces in Ottawa in 
1927. Patriation with an amending formula was only one item 
on a broad agenda. The conference was strictly an exercise in 
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executive federalism — that is, discussion among the repre- 
sentatives of the executive branch of the federal and provincial 
governments with no legislative or public participation. 


The federal government recommended that in the event of 
“ordinary” amendments, the federal government should consult 
the provincial legislatures and the consent of a majority of the 
provinces should be obtained; in the event of vital and funda- 
mental amendments involving provincial rights, the rights of 
minorities or rights generally affecting race, language and 
creed, the unanimous consent of the provinces would be required. 


The federal proposal meant not only that amendments affecting 
the distribution of legislative powers and denominational school 
rights would be subject to unanimity, for example, but also that 
any future attempt to entrench a charter of rights in the 
Constitution which would, by definition, place limits on the pow- 
ers of the provinces would also be subject to the unanimity rule. 


While some provinces supported the federal proposal, others felt 
that a purely Canadian procedure would make amendments too 
easy to achieve and preferred the status quo of amendments 
made only by the Parliament at Westminster. No general agree- 
ment was reached. 


THE SECOND EXERCISE (1931) 


In April 1931, a federal-provincial conference was held in Ottawa, 
at the request of Ontario and with the support of other provinces, 
to address the issue of constitutional amendment. 


The provinces were particularly concerned that the then pend- 
ing Statute of Westminster not be so construed as to permit the 
powers of the provinces to be curtailed, lessened, modified or 
repealed. 


As a result of these representations, the Parliament of Canada 
adopted a joint address to the King requesting that a provision 
of the Statute of Westminster provide that nothing in the statute 
should be deemed to apply to the repeal, amendment or alter- 
ation of the British North America Act and its amendments and 
that Parliament and the provincial legislatures would continue 
to be restricted to their respective legislative powers. 
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When the Statute of Westminster was adopted and proclaimed 
in December 1931, it retained British legislative jurisdiction 
over the British North America Act and its future amendment. 


This exercise was essentially one of executive federalism in 
Canada. While there was debate on the issue in Parliament, 
the joint address reflected the position agreed upon by the Prime 
Minister and the premiers and was adopted as such. 


THE THIRD EXERCISE (1935) 


A special committee was established by the House of Commons 
in February 1935 to study and report on the best method of 
amending the British North America Act so that the federal 
Parliament might be given adequate power to deal effectively 
with economic problems which were essentially national in 
scope. 


The mandate of this committee arose out of concern that, at the 
height of the Depression and with a dust bowl undermining 
agriculture on the prairies, there was an imbalance between 
the fiscal resources of the federal government and the legisla- 
tive powers of the provinces, which were responsible for social 
policy. 


The committee addressed two key issues: the need for specific 
amendments to deal with economic problems confronting Canada 
and the broader question of agreement on amending proce- 
dures. The committee sought the views of the provincial gov- 
ernments on amendment procedures, but was rebuffed. In the 
circumstances, the committee did not recommend any form of 
amendment procedure and proposed instead that a federal- 
provincial conference be convened on an urgent basis to con- 
sider amendments to the distribution of powers and a clarification 
of powers of taxation. 


This was a unilateral federal legislative exercise which sought, 
without success, to establish a dialogue between the provincial 
governments or executives and a legislative committee of 
Parliament. 
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THE FOURTH EXERCISE (1935-36) 


The Federal-Provincial Conference of the Prime Minister and the 
Premiers in 1935 established a sub-committee of attorneys gen- 
eral which considered the work of the House of Commons com- 
mittee referred to above. This group in turn established, in 
January 1936, a federal-provincial committee of officials: the 
Continuing Committee on Constitutional Questions. 


The committee approved an amending procedure that was 
remarkable in a number of respects: 


matters concerning the federal government only could be 
amended by an act of the Parliament of Canada, but these 
matters were, in fact, extensive, including: 


e the office of Governor General and the offices of lieu- 
tenant-governor; 


e the constitution of the Privy Council; 


e the constitution, membership and powers of the 
Senate (except for the representation of the provinces 
in the Senate); 


e the constitution, membership and powers of the 
House of Commons (except for the representation of 
the provinces in the House); and 


e the Consolidated Revenue Fund; 


matters concerning the federal government and one or 
more, but not all, provinces could be amended by an act 
of Parliament with the assent by resolution of the leg- 
islative assembly of each province concerned; 


most matters concerning the federal government and all 
of the provinces (including most of the federal and provin- 
cial legislative powers) could be amended by an act of 
Parliament with the assent by resolution of the legisla- 
tive assemblies of two-thirds of the provinces represent- 
ing at least 55 percent of the population of Canada, but 
amendments respecting two matters — property and civil 
rights in the province and matters of a merely local or pri- 
vate nature in the province — would be subject to provin- 
cial opting out (that is, the amendments would not apply 
to dissenting provinces); 
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specially protected matters could only be amended by an 
act of Parliament with the assent by resolution of the leg- 
islative assemblies of all the provinces, including: 


e the vesting of executive power in the Queen; 


e the number of senators and the representation of 
the provinces in the Senate; 


e provisions for the representation of the provinces in 
the House of Commons; 


e certain exclusive provincial legislative powers (includ- 
ing jurisdiction over provincial offices and officers, 
provincial lands and timber resources, municipal 
institutions, solemnization of marriage in the province, 
administration of justice in the province, the impo- 
sition of punishment for enforcing provincial law, 
education and the use of English and French languages 
federally, in Quebec and in Manitoba). 


This detailed proposal did a number of things that, given the 
procedures ultimately adopted in 1982, are significant: 


it distinguished between specially protected matters that 
would require unanimous consent; matters subject to a more 
flexible formula that required support not only by a spe- 
cial majority of the provinces (two-thirds), but also a 
national demographic majority (55 percent); and matters 
requiring only the consent of Parliament and the provinces 
concerned; 


it provided for provincial opting out of amendments respect- 
ing certain provincial legislative powers; and 


amendments would be achieved through concerted action 
by the legislative assemblies and Parliament. 


This exercise was, par excellence, an example of executive 
federalism. Nothing came of the committee’s recommendations 
in the short term, although, as noted, some concepts would 
resurface. 
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THE FIFTH EXERCISE (1949) 


The federal government attempted and succeeded in the “par- 
tial patriation” of the Constitution in 1949. Although the 
provinces had the power, under section 92(1), to amend their 
own constitutions, Parliament did not have a similar power. Thus, 
amendments to the British North America Act by the United 
Kingdom Parliament were required to clarify the privileges, immu- 
nities and powers of the Canadian Parliament (1875), to pro- 
vide for territorial representation in Parliament (1886), to 
create a deputy speaker for the Senate (1895), to extend the life 
of Parliament in time of war (1916) and to postpone the redis- 
tribution of seats in the House of Commons during a time of 
war (1943). A limited power to amend the Constitution of Canada 
was granted to the Parliament of Canada by a 1949 British statute 
under a new section 91(1) of the British North America Act. However, 
this power did not extend to: 


m the exclusive legislative powers of the provinces or the rights 
and privileges of the provincial legislatures and govern- 
ments; 


™ provisions of the Constitution respecting the use of the English 
and French languages; or 


m the requirement of an annual session of Parliament and 
the limit of five years on the life of a Parliament (but the 
life of Parliament could be extended in time of real or 
apprehended war, invasion or insurrection if not opposed 
by more than one-third of the members of the House of 
Commons). 


The matters excluded from the power of Parliament to amend 
the Constitution of Canada would remain under the authority 
of the British Parliament until agreement could be secured on 
full patriation of the Constitution. 


The unilateral decision by Ottawa in 1949 to abolish appeals 
from the Supreme Court to the Judicial Committee of the Privy 
Council in London was a further example of partial patriation 
of the Constitution. As noted in the Introduction, judicial inter- 
pretation is one of the methods of amending or adapting the 
constitution of a state to changing circumstances. By unilateral 
legislative action, the Government of Canada established the 
Supreme Court of Canada as the court of last resort for the fed- 
eration and the ultimate arbiter of constitutional disagree- 
ments between the federal and provincial governments. 
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THE SIXTH EXERCISE (1950) 


Having secured a “partial patriation” of the Constitution through 
unilateral federal action, Prime Minister Louis Saint-Laurent 
sought to complete the job by convening a federal-provincial con- 
ference which met in Ottawa in January and in Quebec City 
in September 1950. 


No agreement was reached on amending procedures during 
this exercise in executive federalism. However, the discussions 
were notable in one respect. The provinces were highly critical 
of the unilateral nature of the “partial patriation” of 1949 and 
the new section 91(1) which, they felt, went too far. Prime 
Minister Saint-Laurent agreed that section 91(1) could be 
repealed, but only in the context of agreement on an overall set 
of procedures to amend the Constitution. Ultimately, section 91(1) 
was repealed at the time of patriation in 1982. 


The principle of the delegation of legislative authority was also 
discussed by governments in 1950. Only Parliament can legis- 
late on matters of exclusive federal jurisdiction and only provin- 
cial legislative assemblies can legislate on matters of exclusive 
provincial jurisdiction. If Parliament and the legislative assem- 
blies could delegate their exclusive legislative powers to each 
other, it would allow for a great deal of flexibility in practice: 
some provinces could delegate jurisdiction over post-secondary 
education to Parliament, for example, and Parliament could del- 
egate powers over seacoast fisheries to certain provinces with- 
out having to resort to a cumbersome amendment procedure 
applicable to all provinces. 


The Supreme Court of Canada was to rule, however, that such 
delegation would undermine the constitutional distribution of 
powers between the federal and provincial governments and was 
therefore not possible under Canada’s existing constitutional 
arrangements. The Supreme Court also was to rule that 
Parliament and the legislative assemblies of the provinces could 
delegate limited powers of subordinate legislation or regulation 
to third parties, whether they be their own agencies, the agen- 
cies of the other order of government or non-governmental bod- 
ies. For example, Parliament could delegate regulatory powers 
over interprovincial trade (an exclusive federal legislative power) 
to the Prince Edward Island Potato Marketing Board (a provin- 
cial agency) and the provinces could delegate certain regula- 
tory powers to federal agencies. 
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The advantage of being able to delegate legislative authority 
is that it provides for great flexibility. The disadvantages are 
that it could lead to confusion over the respective responsibil- 
ities of the federal and provincial governments and that the del- 
egating body retains the unilateral power to take back the 
powers it has delegated at any moment. In short, it is not as 
permanent an arrangement as a constitutional amendment 
transferring jurisdiction from one order of government to anoth- 
er, and could lead to uncertainty. 


Nonetheless, as we shall see, governments demonstrated inter- 
est, in subsequent years, in the concept of delegation of legislative 
authority, particularly as a device to get around rigid amend- 
ing procedures which might make constitutional amendments 
transferring legislative jurisdiction impossible to achieve in 
practice. 


THE SEVENTH EXERCISE (1960-61) 


Prime Minister John Diefenbaker announced at the First 
Ministers’ Conference in July 1960 that he wished to secure agree- 
ment with the provinces on amendment procedures that would 
lead to patriation of the Constitution. The federal and provin- 
cial attorneys general, under the chairmanship of E. D. Fulton, 
the federal minister, pursued the issue. 


Initially, the federal government suggested that the British 
should terminate their authority over Canada’s constitution 
and provide that amendments be made on the basis of unani- 
mous consent by Parliament and the provincial legislatures. It 
was thought that once the complete amending formula had 
been transferred to Canada, a suitable — and more flexible — 
amending formula could subsequently be agreed upon and 
enacted with unanimous consent in Canada. As we shall see, 
Prime Minister Pierre Elliott Trudeau made a similar propos- 
al in March 1976. 


However, governments decided to seek agreement on an accept- 
able formula forthwith, before asking the British to take action. 


General agreement among governments emerged on a formu- 
la that would confer a general power on the Parliament of 
Canada to amend the Constitution of Canada by federal law, 
subject to the following procedures: 
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=  @ laws related to the powers, rights and privileges of the 
provinces, to the use of the English and French languages, 
to the minimum representation (“senatorial floor”) of a 
province in the House of Commons or to the constitutional 
amendment procedures would require the unanimous con- 
sent of the provincial legislatures; 


= #@ adilaw relating to one or more, but not all, provinces would 
require the consent of the legislature of every province to 
which the amendment applied; 


m a law respecting education would require the consent of 
the legislature of all provinces, except Newfoundland, and 
a law affecting education in Newfoundland would require 
that province’s consent; and 


m a law affecting any other provision of the Constitution 
would require the consent of at least two-thirds of the 
provinces representing at least 50 percent of the popula- 
tion. 


Therefore, amendments would always be initiated in Parliament, 
and the Senate and House of Commons could each exercise a 
veto. 


The first procedure in this formula would make amendments 
to the distribution of legislative powers very difficult to achieve. 
To overcome the rigidity of the unanimity rule, it was agreed 
to supplement the amending formula with a specific amendment 
respecting the distribution of powers. 


Under a new section 94A of the British North America Act, 
1867, Parliament would be empowered to delegate the power 
to make laws in any area of federal legislative jurisdiction if at 
least four provinces agreed to the delegation, and four provinces 
(or fewer under certain circumstances) could delegate provin- 
cial legislative jurisdiction to Parliament over provincial pris- 
ons, local works and undertakings, property and civil rights or 
local or private matters. However, whatever was delegated 
could be recalled at any time by Parliament or the provincial 
legislatures. 


Under the terms of the new section 94A, the delegation of leg- 
islative jurisdiction would be the exercise of a legislative power: 
it would be a legislative supplement to the amending formula 
to provide greater flexibility in practice, but it would not be part 
of the formula. 
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Questions about the power of Parliament to achieve amendments 
without provincial concurrence under section 91(1) (Parliament’s 
capacity to amend the Constitution in all areas not covered by 
the new procedures) remained unresolved and the “Fulton for- 
mula” of 1960-61 (with its adjunct respecting legislative dele- 
gation) was not acted upon. 


THE EIGHTH EXERCISE (1964) 


At the First Ministers’ Conference at Charlottetown in September 
1964, Prime Minister Lester B. Pearson and the premiers agreed 
to resolve the patriation issue without delay. 


In October 1964, attorneys general, meeting under the chair- 
manship of Guy Favreau, the federal minister, agreed on a 
modified version of the “Fulton formula” that would clarify the 
federal unilateral power to amend the Constitution of Canada 
(section 91[1]) and integrate both it and the provincial power 
to amend provincial constitutions (section 92[1]) into the for- 
mula. The federal unilateral power to amend the Constitution 
was restricted to matters relating to the executive government 
of Canada and the Senate and House of Commons. 


Agreement was also reached on including a French version of 
the new act respecting the amending formula and the delega- 
tion of legislative authority in a schedule that would make it 
(the French version) official. The British North America Act of 
1867 and the amendments to it adopted by the British Parliament 
in English only would continue to be official in that language 
alone. 


Unanimous agreement was reached in October 1964 by first min- 
isters on this revised proposal, which became known as the 
“Fulton-Favreau formula” (see Appendix 3). The proposal had 
been developed exclusively through the operation of executive 
federalism — that is, through negotiations between the 
Government of Canada and the provincial governments. 


However, the Government of Quebec had established the prac- 
tice of seeking legislative approval of proposed constitutional 
amendments before giving its definitive consent. The govern- 
ment of Premier Jean Lesage submitted the Fulton-Favreau pro- 
posal to the legislative assembly in January 1965, but it soon 
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became apparent that approval would not be secured easily. A 
colloque on the issue was organized at the Université de Montréal 
on March 18, 1965. Pierre Laporte and René Lévesque, minis- 
ters in the Lesage government, defended the Fulton-Favreau 
formula. 


Mr. Lévesque maintained that it would merely put into law the 
existing practice: it would be neither easier nor more difficult 
for Quebec to achieve a statut particulier after patriation on the 
basis of the proposed formula. 


The two ministers were opposed by Professor Jacques-Yvan 
Morin of the law faculty. The latter had no problem with the 
“rigidity” of the Fulton-Favreau formula as such, as long as a new 
distribution of powers were secured beforehand that would pro- 
vide Quebec with all the exclusive and shared legislative pow- 
ers it would need to ensure its own self-fulfilment within Canada. 
If such a new set of arrangements were not put in place prior to 
patriation, he feared the Fulton-Favreau formula would become 
a straitjacket that would prevent Quebec from achieving the 
powers he deemed essential for its future progress. 


Professor Morin clearly won the hearts and minds of the stu- 
dents, and it soon became apparent that public opinion in Quebec 
was leaning in his favour. In these circumstance, Premier Lesage 
wrote to Prime Minister Pearson in January 1966 to say that he 
would no longer seek the consent of Quebec’s legislative assem- 
bly to the Fulton-Favreau formula, which was a precondition 
for that province’s acceptance of the terms of patriation. 


This exercise had been confined to executive federation until 
Quebec turned to the legislative assembly and the colloque at 
the Université de Montréal permitted a degree of public 
participation. 


THE NINTH EXERCISE (1968-71) 


The Quiet Revolution in Quebec began in 1960 and quickly 
picked up steam. Notwithstanding the euphoria surrounding 
centennial celebrations in 1967 and the success of Expo 67 in 
Montreal, tensions within Confederation were apparent and sep- 
aratist sentiments — and even acts of terrorism — were on the 
rise in Quebec. 
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The separatist ghost at the federalist banquet could no longer 
be ignored after General de Gaulle cried “Vive le Québec libre!” 
from the balcony of Montreal’s Hotel de ville on July 24, 1967. 


Prime Minister Pearson, nearing his retirement, had no desire 
to reopen the constitutional file. In the absence of federal lead- 
ership on the issue, Premier John Robarts of Ontario convened 
a conference on the Confederation of Tomorrow in Toronto, 
November 27 to 30, 1967. The federal government declined to 
attend such a conference convened under provincial auspices. 


Premier Robarts, recognizing that nothing concrete could be achieved 
without the participation of the federal government and that 
the provinces would hold strongly divergent views — support 
for the status quo to pressure for radical reform in the case of 
Quebec — decided to turn the conference into a public educa- 
tion exercise. 


He introduced, for the first time in Canadian history, television 
cameras in a meeting of the executive heads of government 
(albeit without the participation of the federal government). As 
it turned out, the gamble paid off: the conference aroused a great 
deal of public interest and the premiers — many of whom were 
strong and colourful personalities, such as Joey Smallwood of 
Newfoundland and W. A. C. Bennett of British Columbia — gained 
a national platform to expound their views on Canada’s future. 
It was an exercise in executive federalism, with the public able 
to observe but not participate. 


The federal government clearly lost political points through its 
non-participation. Prime Minister Pearson, who had planned 
a first ministers’ conference on reform of the criminal code for 
February 1968, announced that the agenda of that conference 
would be expanded to include the Constitution. He also decid- 
ed that the conference would be televised. The Minister of 
Justice would be the key aide to the Prime Minister on both 
issues before the conference — reform of the criminal code and 
the Constitution. The incumbent, Pierre Elliott Trudeau, would 
emerge two months later as Mr. Pearson’s successor as Prime 
Minister of Canada. 


In February 1968, the federal and provincial governments 
began the first-ever federal-provincial comprehensive review of 
the Constitution. Parts of the proceedings were public and tele- 
vised. The issues raised were far ranging and dealt with rights 
and freedoms (including language rights), national institutions, 
the distribution of powers, regional disparities and patriation 
with an amending formula. 
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The “Victoria formula” that emerged three years later from 
intergovernmental negotiations (see Appendix 4) represented 
an attempt to find a more flexible approach to amendment 
than the Fulton-Favreau formula of 1964, which required unan- 
imous consent for key issues, such as the distribution of pow- 
ers. The federal government was convinced that a formula 
which did not offer protection to Quebec — as the sole province 
with a francophone majority and a civil code — would not fly. 
The federal government was also convinced that protection 
offered to Quebec (for example, a constitutional veto) could not 
be denied to Ontario, which had a larger population and pro- 
vided a larger proportion of the gross national product. 


In looking for models that treated Ontario and Quebec, but no 
other province, in a special way, federal authorities took note 
of the existing formula for representation in the Senate: 


m Ontario and Quebec had equality of representation in the 
Senate, with 24 senators each; 


m= #$$$The four Western provinces had 24 senators combined 
(six senators each); and 


m= @The Maritime provinces also had 24 senators combined (10 
for Nova Scotia, 10 for New Brunswick and four for Prince 
Edward Island). 


The symmetry of the Senate arrangements was spoiled by the 
addition of six extra seats for Newfoundland in 1949 and one 
for each of the two territories in 1975. Nonetheless, the distri- 
bution of Senate seats provided the inspiration for the Victoria 
formula, which divided Canada into four regions for the pur- 
poses of amending those parts of the Constitution that could 
not be amended by Parliament acting alone (the executive gov- 
ernment of Canada and the Senate and House of Commons, with 
certain restrictions), by the provinces acting alone (the provin- 
cial constitutions, with certain restrictions), or by Parliament 
and the provinces concerned in the case of bilateral or multi- 
lateral amendments. 


The general procedure for amendments would require the 
approval of: 


m the Senate (with a suspensive veto of three months which 
could be overridden by a second vote in the House of 
Commons); 
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the House of Commons (which would have an absolute veto); 


the legislative assembly of any province having or having 
had at any time 25 percent of the population (this would 
provide a permanent veto for Ontario and Quebec, even 
if in the future Quebec’s population fell below 25 percent, 
and it would not preclude any province that became very 
populous in the future from gaining a veto); 


the legislative assemblies of at least two of the four Atlantic 
provinces; and 


the legislative assembly of at least two of the four Western 
provinces that have, according to the latest general cen- 
sus, at least 50 percent of the population of the Western 
provinces. 


A few observations are in order: 


Amendments would be made by proclamation issued by 
the Governor General under the Great Seal of Canada 
when authorized by the appropriate number of legisla- 
tive bodies, and not by a federal law with provincial con- 
currence as proposed in the Fulton-Favreau formula. 


There was a reticence about identifying Ontario and 
Quebec by name as the only two provinces that would 
exercise a veto: the Victoria formula spelled out the names 
of the four Atlantic provinces and the four Western provinces, 
but nowhere are Quebec and Ontario mentioned directly. 


The procedure for legislative authorization in the Atlantic 
provinces would allow for adoption of an amendment 
approved by provinces representing a minority of the pop- 
ulation (Prince Edward Island and Newfoundland), even 
though opposed by provinces representing the majority (Nova 
Scotia and New Brunswick). 


The procedure for approval in the Western provinces — 
with its demographic qualification — was more democra- 
tic, but the reason for the qualification was dictated by pol- 
itics and not democratic theory: British Columbia, with a 
rising population and bright future prospects, wished to 
be treated as a fifth region with its own veto. The popu- 
lation qualification was designed to recognize the special 
strength of British Columbia and to ensure that an amend- 
ment not supported by that province could only pass if 
approved by the three Prairie provinces. 
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m= @#@The Victoria formula introduced the concept of a suspen- 
sive veto for the Senate (the Senate had an absolute veto 
under the Fulton-Favreau formula). 


Discussions on the amending procedures took place in the con- 
text of a much broader examination of constitutional renewal. 
First ministers launched the process at a conference that was 
largely televised in February 1968, but it was an open-ended 
exercise. First ministers gave a mandate to committees of min- 
isters and officials to pursue discussions on specific items; they 
were to report back to first ministers who would deliberate and 
then provide a new mandate to ministers or officials as the 
case might be. 


The process was essentially an exercise in executive federal- 
ism, with public involvement limited to the televising of ple- 
nary sessions of first ministers. Initially, the federal government 
had been reluctant to open up the constitutional debate, and 
did so largely in response to Premier Robarts’s Confederation 
of Tomorrow Conference. But the introduction of television at 
the plenary sessions soon changed the dynamics. 


Premiers began to use their televised opening statements as 
an opportunity to raise non-constitutional issues and to criti- 
cize the federal government in areas of exclusive federal juris- 
diction (for example, monetary policy and freight rates). As the 
process continued over three years, the federal government 
became concerned that the debate was absorbing a great deal 
of the time of elected officials and public servants, that the 
numerous meetings of first ministers, ministers and officials 
were not without cost, and that — after three years — there 
was nothing yet to show for the investment of time, effort and 
resources. Between February 1968 and September 1970, there 
were five meetings of first ministers, eight meetings of minis- 
ters, twelve meetings of officials and fourteen sub-committee 
meetings of officials. 


Furthermore, the federal government was of the view that pre- 
miers were using the televised plenary sessions of first minis- 
ters to become regional spokesmen on national issues under federal 
jurisdiction and that a temporary respite from the high frequency 
of meetings would be welcome. 


Accordingly, the Minister of Justice, John Turner, visited provin- 
cial capitals in January 1971 to seek agreement on a modest 
package of constitutional changes and an amending formula that 
would permit patriation of the Constitution as a first step in 
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the process of constitutional renewal. The process could sub- 
sequently be pursued in Canada, with no further reference to 
the United Kingdom. 


The package ultimately submitted to first ministers at Victoria, 
British Columbia, in June 1971 contained provisions respect- 
ing political rights, language rights, a commitment to the prin- 
ciple of equalization, provincial participation in the appointment 
of justices of the Supreme Court of Canada and the amending 
procedures that became known as the Victoria formula. The pack- 
age also included a new section 94A which would expand the 
capacity of Parliament to legislate in the area of social policy, 
subject to provincial paramountcy. No new legislative powers 
for the provinces — a matter of special interest to Quebec at 
the time — were included. 


Although the proposed amending formula was “flexible,” first 
ministers agreed on a “rigid” procedure to implement patria- 
tion of the Constitution: 


m all provincial legislative assemblies and the two Houses 
of Parliament would have to authorize the proclamation 
of the constitutional package (including the amending 
procedures) by the Governor General; 


m the United Kingdom would legislate to recognize the valid- 
ity of the Governor General’s eventual proclamation and 
to terminate British legislative authority over Canada’s 
constitution; and 


m the Governor General’s proclamation would be issued on 
a date to coincide with the effective date of the British law. 


The Victoria conference concluded on June 16 with an agree- 
ment in principle by all first ministers on the “Canadian 
Constitutional Charter, 1971,” or, more popularly, “the Victoria 
Charter.” It was to be reported to all participating govern- 
ments for consideration and they had until June 28 to signify 
acceptance of the Charter as a whole. Quebec indicated on June 
23 that it could not recommend the Charter to the National Assembly 
because the provisions of the revised section 94A on income secu- 
rity allowed for a degree of uncertainty not in keeping with the 
objectives of constitutional review. 


A general election was held in Saskatchewan on June 23, 1971. 
In view of Quebec’s decision not to proceed with the Charter, 
the new government in Saskatchewan took no action to confirm 
or reject it. 
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A special joint committee of the Senate and House of Commons 
(the Molgat-MacGuigan Committee) worked concurrently from 
1970 to 1972 on constitutional renewal and patriation with an 
amending formula, but when it reported in 1972, the time was 
not ripe to pursue the issue. 


THE TENTH EXERCISE (1975-77) 


Following a successful resolution of differences between the 
federal and provincial governments in the area of social poli- 
cy, Prime Minister Trudeau felt that the climate might again 
be ripe for reaching agreement on the patriation of the Constitution. 


Accordingly, during a private meeting to discuss energy policy 
with the premiers in April 1975 at 7 Rideau Gate (the 
Government of Canada’s official guest house just outside the 
grounds of the Governor General’s residence, Rideau Hall), the 
Prime Minister raised the possibility of patriating the 
Constitution. 


There was an agreement in principle among first ministers on 
the desirability of patriating the Constitution with an amend- 
ing formula and of leaving the issue of substantive changes to 
the Constitution aside until after patriation had been achieved. 
This agreement was subject to Quebec premier Robert Bourassa’s 
condition that patriation would have to be accompanied by 
“constitutional guarantees” for the French language and cul- 
ture. It was also agreed that discussions would take the Victoria 
amending formula as the point of departure. 


The process adopted for pursuing the issue was unique in a num- 
ber of respects. Discussions would be “secret”: there would be 
no public announcement that the patriation debate had been 
opened up again. Furthermore, discussions would take place 
through a series of bilateral meetings between the Secretary 
to the Cabinet for Federal-Provincial Relations, Gordon Robertson, 
supported by federal officials, and the premier of each province 
(or a minister designated by the premier), supported by provin- 
cial officials. 


Three problems began to emerge as Mr. Robertson travelled across 
the country: 
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™ various provincial governments felt that patriation would 
be more meaningful and more acceptable if certain sub- 
stantive changes already agreed upon in the Victoria 
Charter of 1971 were established in the Constitution at 
the same time; 


= some of the western premiers felt that the procedure for 
consenting to amendments in the Western provinces should 
be the same as in the Atlantic provinces: that is, the 50 
percent of the population qualification in the Western 
provinces (designed to recognize British Columbia’s spe- 
cial demographic strength) should be dropped; and 


m federal and Quebec officials had difficulty in agreeing on 
how to handle the “constitutional guarantees” for the 
French language and culture. 


The last issue was particularly difficult to resolve. After lengthy 
discussions, the federal authorities submitted a draft to Quebec 
in November 1975 which would constitute a negative impera- 
tive: “neither the Parliament nor the Government of Canada, 
in the exercise of their respective powers, shall act in a man- 
ner that will adversely affect the preservation and develop- 
ment of the French language and the culture based on it” (see 
Appendix 5, Part IV of the draft Proclamation). The effective- 
ness of this approach and, indeed, the approach itself were 
questioned by some in Quebec City. 


There were leaks from Quebec City about the secret negotia- 
tions early in the new year. Premiers from other provinces who 
had not participated in bilateral discussions since the period 
of May to July 1975 asked for a report on the current state of 
play. In the circumstances, the Prime Minister spoke to Premier 
Bourassa on March 5, 1976, to ascertain his position. Premier 
Bourassa made it clear that the guarantees he envisaged might 
well relate to changes in the distribution of powers to provide 
for Quebec jurisdiction over matters deemed essential for the 
French language and culture. The federal government remained 
opposed to opening up a discussion on the distribution of pow- 
ers prior to patriation, although it was willing to envisage a con- 
stitutional provision respecting agreements between the federal 
and provincial governments on the exercise of their powers in 
areas of special concern for the French language and culture. 


Prime Minister Trudeau decided to report to all premiers and 
to share with them the federal draft that had been drawn up 
on the basis of discussions to that date. The draft would: 
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™ sc secure patriation on the basis of the Victoria formula (with 
no change respecting consent by the Western provinces); 


= ~~ establish in the Constitution some changes that had been 
agreed to in the Canadian Constitutional Charter, 1971 
respecting the Supreme Court of Canada, language rights 
in areas of federal jurisdiction and the reduction of region- 
al disparities; and 


m entrench in the Constitution the negative imperative 
regarding the French language and culture and underline 
the capacity of the federal and provincial governments to 
reach agreements on the exercise of their powers, partic- 
ularly in the fields of immigration, communications and 
social policy. 


Failing agreement with Quebec, the Prime Minister wrote to 
the premiers on March 31, 1976, to set out “three alternatives” 
for consideration (see Appendix 5). He noted that the Government 
of Canada “is not prepared to contemplate the continuation” of 
British legislative authority over Canada’s constitution and 
said patriation could be achieved by means of an address of the 
two houses of the Canadian Parliament to the Queen asking 
for appropriate legislation by the British Parliament to termi- 
nate its jurisdiction over Canada. 


| Under the first alternative, the British would end their 
authority over Canada’s constitution and provide that 
amendments to those parts of the Constitution not cur- 
rently amendable in Canada could be made on the unan- 
imous consent of Parliament and the legislatures until a 
permanent formula were established. 


| The second alternative would be the same as above, but 
with a “permanent” formula, perhaps along the lines of 
the Victoria formula, set out in the Constitution and to come 
into effect at such time as approved by the legislatures of 
all the provinces. 


e The third alternative would be the same as the first, but 
with the whole federal draft set out in the Constitution 
and to come into effect when the entirety of its provisions 
had been approved by the legislatures of all the provinces. 


A senior official in Quebec City asked the British consul whether 
the British would act upon a unilateral request from the 
Parliament of Canada. The consul communicated with the High 
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Commissioner in Ottawa. The British determined that the 
appropriate way to get a policy position on the matter would 
be through a question in the Parliament at Westminster. As befit- 
ted the relations between two sovereign states that were close 
allies, British officials consulted with federal officials in Ottawa 
on a possible question and the reply to it. 


On June 9, 1976, a Member of the British Parliament, John 
Cartwright, placed a written question on the order paper at 
Westminster respecting the issue. On June 10, the British 
Secretary of State, Roy Hattersly, replied: 


The British North America Acts, which contain the 
Constitution of Canada, can be amended in certain impor- 
tant respects only by Act of the United Kingdom Parliament. 
The Canadian Prime Minister has expressed publicly the 
desire of the Canadian Government that this power of 
amendment should be a matter of Canadian competence 
and should no longer be exercisable by the United Kingdom 
Parliament. If a request to effect such a change were to 
be received from the Parliament of Canada it would be in 
accordance with precedent for the United Kingdom 
Government to introduce in Parliament, and for Parliament 
to enact, appropriate legislation in compliance with the request. 


During the course of a meeting with the premiers on June 14, 
Mr. Trudeau asked them for their views on his letter of March 
31, 1976. They asked for more time to respond and said the issue 
would be on the agenda of the annual premiers’ conference in 
Alberta in August of that year. 


Officials from Quebec travelled across the country during the 
summer to secure broad provincial support for the preferred posi- 
tion of Quebec: that patriation should not occur without simul- 
taneous amendments to the Constitution, particularly with 
respect to the distribution of powers. The premiers were unable 
to finalize a common position at their annual conference, and 
Premier Peter Lougheed of Alberta, chairman of the confer- 
ence, informed the Prime Minister they would meet again in 
Toronto on October 1 and 2 to do so. 


On October 14, 1976, Premier Lougheed wrote to the Prime Minister 
to say that there was consensus among the premiers on the objec- 
tive of patriation. They also agreed that patriation should not 
be undertaken without a consensus being developed on an 
expansion of the role or jurisdiction of the provinces in the fol- 
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lowing areas: culture, communications, the Supreme Court of 
Canada, spending power, Senate representation and regional 
disparities. 


With respect to the amending formula, Premier Lougheed noted: 


Considerable time was spent on this important subject and 
the unanimous agreement of the provinces was not secured 
on a specific formula. Eight provinces agreed to the amend- 
ing formula as drafted in Victoria in 1971 and as pro- 
posed by you in your draft proclamation. British Columbia 
wishes to have the Victoria formula modified to reflect its 
view that British Columbia should be treated as a distinct 
entity with its own separate veto. In this sense it would 
be in the same position as Ontario and Quebec. Alberta 
held to the view that a constitutional amending formula 
should not permit an amendment that would take away 
rights, proprietary interests and jurisdiction from any 
province without the concurrence of that province. In this 
regard, Alberta was referring to matters arising under 
Section 92, 93 and 109 of the British North America Act. 


It was clear that there was no longer support by the premiers 
for the limited exercise Mr. Trudeau had launched in April 
1975. Furthermore, the popularity of the Prime Minister had 
dipped precipitously in the polls since the spring and, whatev- 
er the legal position, he no longer had the political legitimacy 
to pursue unilateral patriation as proposed in his letter of 
March 31. 


The election on November 15, 1976, of a Parti Québécois gov- 
ernment committed to holding a referendum on sovereignty-asso- 
ciation presented further difficulties. In a letter to the premiers 
on January 19, 1977, Prime Minister Trudeau set out the fed- 
eral position. In his view, the October 1976 position of the pre- 
miers was either too much or too little. It was too much in 
relation to the initial agreement in principle of April 1975 on 
a limited patriation exercise and it was too little in raising 
some, but not all, of the distribution of powers items that might 
form part of an eventual comprehensive and coherent approach 
to constitutional reform. Mr. Trudeau made a revised propos- 
al for a limited exercise that would set aside the distribution 
of powers for a subsequent phase — but effectively, this brought 
the exercise to an end. 
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THE ELEVENTH EXERCISE (1978-79) 


Having abandoned intergovernmental discussions, the federal 
government decided to establish its own position on constitu- 
tional renewal and patriation before engaging the provinces once 
again in negotiations. 


After intensive work by officials and a Cabinet committee, the 
federal government published on June 12, 1978, A Time for 
Action, which set out its approach to constitutional change. 
Reform would be carried out in two phases. The first phase would 
cover matters under federal jurisdiction, and the second would 
cover areas in which the cooperation and consent of the provinces 
would be required. 


On June 20, 1978, the Government of Canada tabled Bill C-60 
(the Constitutional Amendment Bill) in the House of Commons. 
This represented the federal government’s position on the first 
phase of renewal in areas under federal jurisdiction. Bill C-60 
would: 


m replace the Senate with a new body, the House of the 
Federation; 


m enlarge the Supreme Court of Canada, provide for provin- 
cial participation in the appointment of Supreme Court 
judges and stipulate that only Quebec judges could rule 
on matters concerning Quebec civil law; 


™ provide for certain federal-provincial mechanisms (there 
would be an annual meeting of first ministers; certain 
payments to the provinces would be protected from sud- 
den and arbitrary termination; there would be consulta- 
tion with the provinces on the appointment of 
lieutenant-governors and on invoking the federal “declara- 
tory power”); 


m clarify the role of the monarchy; 


re ensure that the functions of Cabinet and the Prime Minister 
were spelled out in the Constitution; and 


=  ~#=set out a charter of rights and freedoms binding on the 
federal order of government that provinces could opt into. 


Bill C-60 was sent to a special joint committee of the Senate 
and House of Commons. Two parts of the bill attracted a great 
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deal of criticism: the attempts to clarify the role of the monar- 
chy and the position of the Governor General were denounced 
as anti-monarchical; and the proposed House of the Federation 
was highly complex and unacceptable to many, including some 
senators on the special joint committee from the Government’s 
own caucus. Indeed, senators established a separate Senate 
committee on the Government’s constitutional initiative. 


The special joint committee adopted a resolution asking the fed- 
eral government to refer to the Supreme Court Parliament's capac- 
ity to amend or abolish the Senate. The Government of Canada 
announced on September 14 that it would make a reference to 
the Supreme Court on the matter. 


There were already two British North America acts enacted by 
the Parliament of Canada to amend the Senate. The British North 
America Act, 1975 (No. 2) provided for the appointment of one 
senator each to represent the Yukon and the Northwest Territories 
in the Canadian Senate. This was enacted under the authori- 
ty of the British North America Act, 1886 of the United Kingdom 
Parliament, which empowered the Canadian Parliament to 
provide from time to time for the representation of the terri- 
tories in the Senate and House of Commons. It was a proper 
exercise of the legislative powers of Parliament under the 
Constitution of Canada. 


The second amendment was more problematic. The British 
North America Act, 1867 provided that senators would have tenure 
for life. The Canadian Parliament, by the British North America 
Act, 1965, reduced tenure to the age of 75 years. The Supreme 
Court of Canada, in its ruling of December 21, 1979, declared 
that “the imposition of compulsory retirement at age seventy- 
five did not change the essential character of the Senate” and 
was, therefore, within the legislative competence of Parliament. 


However, in the same judgment, the Supreme Court assessed 
Parliament’s power to achieve fundamental change in the Senate 
or to replace it and concluded: “In our opinion, its fundamen- 
tal character cannot be altered by unilateral action by the 
Parliament of Canada and section 91(1) does not give that 
power.” 


Oddly enough, the Supreme Court addressed another amend- 
ment issue at almost the same time in the Forest case. On 
December 13, 1979, the Supreme Court passed judgment on 
Manitoba’s power to amend section 23 of the Manitoba Act, 
1870 respecting the use of French and English in that province. 
In 1890, the legislature of Manitoba abolished the compulsory 
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use of French in the journals and records of the legislative 
assembly — a provision which reflected the obligations of sec- 
tion 133 of the British North America Act, 1867 placed on 
Parliament and the legislature of Quebec. 


Paragraph 131(4) of Bill C-60 would have repealed section 23 
of the Manitoba Act, 1870 on the use of French and English if 
the Charter of Rights and Freedoms were entrenched through 
adoption by all provinces. It would also have repealed section 
133 of the British North America Act, 1867, but the new char- 
ter would make the same provision applicable to both Quebec 
and New Brunswick, although not to Manitoba. 


It is one of the not infrequent ironies of Canada’s constitutional 
development that the federal government was prepared to 
acquiesce in the unilateral abolition of French language rights 
in Manitoba by the provincial legislature while at the same time 
it was involved, through financial support, in the challenge of 
Georges Forest of St. Boniface, who claimed Manitoba’s unilateral 
abolition of French language rights in 1890 had been uncon- 
stitutional. 


As part of the first phase of constitutional change, the Government 
of Canada published a discussion paper, The Canadian Constitution 
and Constitutional Amendment. The paper reviewed the Fulton- 
Favreau formula and the Victoria formula, and examined the 
possibility of supplementing the Victoria formula with an “appeal 
procedure”: if sufficient provincial legislative assemblies sup- 
ported an amendment so that it would pass in the four regions 
and Parliament were opposed, an appeal to the people through 
a referendum could be held if the provinces so requested; and 
if three regions and Parliament were of one mind, an appeal 
to the people in the dissenting region through a regional ref- 
erendum could be held. The paper also examined the possibil- 
ity of resorting to referendums exclusively for certain constitutional 
amendments and raised the issue of popular initiative where- 
by an amendment proposal could be initiated if a certain min- 
imum percentage of registered voters supported it. 


While the federal government was pursuing its “phase one” 
approach to constitutional renewal, the premiers met for their 
annual meeting from August 9 to 12, 1978, at Regina and 
Waskesin Lake, Saskatchewan. They stated in their commu- 
niqué on constitutional reform that “the division of powers is 
the key issue in constitutional reform, and should be addressed 
in conjunction with other matters.” They set out the issues upon 
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which there was a consensus among the premiers and they 
commented on the federal initiative. In particular, they opposed 
changes to the monarchy, called the House of the Federation 
unworkable, expressed some concern about entrenched rights 
and sought to protect provincial jurisdiction over resources. 


Prime Minister Trudeau convened the premiers to a first min- 
isters’ conference in Ottawa from October 30 to November 1, 
1978. He proposed an agenda for constitutional renewal that 
would embrace the key elements of Bill C-60 and the principal 
concerns raised by the premiers. All participants agreed on the 
agenda and a concentrated series of discussions that would 
lead to a second first ministers’ conference on the Constitution 
in February 1979. 


The process adopted was one of executive federalism. Negotiations 
were conducted in private by the Continuing Committee of 
Ministers on the Constitution (CCMC), supported by the 
Continuing Committee of Officials on the Constitution (CCOC), 
which represented the federal and provincial governments. 
Each government had two ministers on the CCMC. 


The CCMC, supported by the CCOC, would meet three times: 
at Mont Ste-Marie, Quebec, from November 238 to 25; in Toronto, 
Ontario, from December 14 to 16, and in Vancouver, British 
Columbia, from January 22 to 24, 1979. At the beginning of each 
session, ministers would review each item on the agenda and 
provide a mandate for a sub-committee of officials to pursue dis- 
cussions on each item. The sub-committees would take matters 
as far as they could within the mandate given them and report 
back to ministers during the latter part of each session. A spe- 
cial meeting of officials was held in Ottawa on January 11 and 
T2979: 


Quebec participated in the discussion of all matters save the 
issue of patriation with an amending formula, which, it argued, 
should not be discussed until after agreement had been reached 
on the substance of a new Constitution. 


At the Toronto meeting, ministers arrived at a general con- 
sensus on a formula that would require unanimity for the 
amendment of matters on a short list (including the formula 
itself and provincial ownership and jurisdiction over natural 
resources), and the consent of Parliament and at least seven 
provinces representing at least 85 percent of the population of 
Canada for most matters of general application. 
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The 7/85 procedure, which became known as the “Toronto consensus,” 
was designed to accommodate the principle of the equality of 
the provinces: no province was explicitly accorded an individ- 
ual veto. As a practical matter, however, the high population 
qualification would guarantee that both Ontario and Quebec 
would exercise a veto. The first discussions on this approach 
centred on a 7/75 procedure, but since demographic trends sug- 
gested that Quebec might soon dip below 25 percent of the pop- 
ulation, it was changed to 7/80 and then to 7/85 when it was 
suggested that Quebec might, under some scenarios, fall below 
20 percent. 


The Toronto consensus did not represent a full agreement 
among governments. Alberta, with the backing of its legislative 
assembly, said the amending formula should “reflect the prin- 
ciple that existing rights, proprietary interests and jurisdic- 
tion of a province cannot be taken away without the consent of 
that province.” British Columbia preferred that a reconstitut- 
ed Senate (rather than the legislative assemblies of the provinces) 
approve amendments. 


At the Vancouver meeting in January 1979, Alberta presented 
an alternative amending formula the principal feature of which 
was a general amending procedure requiring the support of 
the Senate (suspensive veto only), the House of Commons and 
two-thirds (i.e., seven) of the provincial legislative assemblies 
representing at least 50 percent of the population. However, a 
province could dissent and opt out of any amendment affect- 
ing the powers, rights, privileges, assets, property or natural 
resources of the province. This alternative became known as 
the Vancouver formula or the 7/50 formula and formed the 
basis of the formula ultimately adopted in 1982. As noted ear- 
lier, opting out of some amendments affecting the provinces was 
a feature of the formula proposed by officials in 1936. 


When first ministers met on February 5 and 6, 1979, any 
semblance of consensus on the amending formula issue was 
gone. Four formulae were submitted to first ministers for 
consideration: 


aw the Toronto consensus; 
@ the Vancouver formula; 
ee the Victoria formula; and 


] the Fulton-Favreau formula. 
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First ministers also considered draft provisions on the separate 
but related issue of the delegation of legislative authority. 
Ultimately, full agreement on an amending formula was not secured. 
Indeed, at the close of the conference, there was unanimous agree- 
ment on only one item: the federal government accepted the joint 
position of the provinces that no attempt should be made to alter 
the provisions of the Constitution respecting the monarchy. 


There were two schools of thought as to why the February 1979 
conference ended in failure. Some argued that public opinion 
polls made it clear that Prime Minister Trudeau, in the fifth 
year of his mandate, was expected to be defeated in the upcom- 
ing federal elections. Furthermore, it was felt that the Leader 
of the Opposition, Joe Clark, would be more sympathetic to 
provincial aspirations and that better arrangements, from a provin- 
cial perspective, might be struck with a new Conservative gov- 
ernment. Thus, there was little incentive to resolve the 
constitutional question before the elections. 


Others argued that failure should be attributed to the process 
on two accounts. The first problem with the process was that 
first ministers aimed at achieving “a consensus” on each item 
on the agenda. While consensus seemed to be a somewhat flex- 
ible notion, it amounted in practice to unanimous agreement 
by first ministers on the explicit legal texts for each item: it was, 
in fact, a very rigid process. 


The second problem was that there were twelve broad issues 
on the agenda, many of which were, in themselves, highly com- 
plex — such as the question of a charter of rights and freedoms 
and a sharing of jurisdiction in the area of telecommunications. 
Various delegations engaged in a form of horse-trading sym- 
bolized at one point by the expression “Rights for Fish,” by which 
the Prime Minister alleged that the Premier of Newfoundland 
would not agree to a charter of rights unless his province was 
provided with appropriate jurisdiction over the fisheries. When 
the conference ended in failure, the Prime Minister himself 
seemed to suggest that he would have been willing to decen- 
tralize legislative powers significantly — but only if he could 
get agreement on a charter of rights and on patriation. 
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THE TWELFTH EXERCISE (1980) 


When Mr. Clark assumed power on June 4, 1979, no new pub- 
lic initiative on the Constitution was announced. Rather, 
exploratory discussions on the 1978-79 constitutional agenda 
were held privately by the CCMC, supported by the CCOC, in 
Halifax on October 22 and 23, 1979, and by the CCOC in Toronto 
on November 15 and 16, 1979, in anticipation of a first minis- 
ters’ conference on the Constitution in February 1980. However, 
the Government was defeated on a vote of no confidence on 
December 13, 1979 and in consequence a new exercise was not 
formally launched. 


Following the federal election on February 18, 1980, attention 
focused on the upcoming referendum in Quebec. 


In its May 1980 referendum, the Government of Quebec sought 
a mandate from the people of the province to negotiate sover- 
elgnty-association with the rest of Canada. During the refer- 
endum campaign, Prime Minister Trudeau and the majority of 
premiers from the other provinces told Quebecers that rejec- 
tion of the sovereignty-association mandate could and would 
lead to constitutional renewal. In the event, approximately 60 
percent of Quebecers voting in the referendum refused to sup- 
port the mandate sought by the provincial government. 


Intensive negotiations — in the classic Canadian tradition of 
executive federalism behind closed doors — were held by the 
federal and provincial governments on a twelve-item agenda 
during the summer of 1980. The agenda included: 


= aconstitutional preamble or statement of principles (includ- 
ing the issue of Quebec’s distinct society); 


m ~»patriation with an amending formula; 
m acharter of rights and freedoms; 
= institutional reform (the Senate and the Supreme Court); 


@ increased provincial authority over natural resources, off- 
shore resources, fisheries, communications and family 
law; and 


™ increased federal authority over the economy. 
The leaders of Canada’s Aboriginal peoples were encouraged to 


make representation to governments on these issues. 
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When first ministers met in September 1980, they failed to 
achieve unanimous consent — the litmus test for agreement at 
that time — on any of the items on the agenda. 


On the eve of the September 1980 First Ministers’ Conference, 
a secret memorandum to the federal Cabinet on the state of 
negotiations and the federal position for the conference was 
leaked to the other provinces and the press by the Quebec del- 
egation. This document, popularly called the “Kirby 
Memorandum” because it had been prepared by Michael Kirby, 
the Secretary to the Cabinet for Federal-Provincial Relations, 
created consternation. 


The section of the Kirby Memorandum dealing with the amend- 
ing formula (see Appendix 6) proposed that the federal govern- 
ment might consider joining what had emerged during the sum- 
mer as a majority position on the Vancouver formula (7/50 with 
opting out) — if that majority position held — on the following 
conditions: 


= opting out would not be available on certain matters of uni- 
versal applicability, such as Senate reform; 


= on matters of special concern to Quebec (the Supreme 
Court and the use of English and French), where there would 
be no opting out, there should be a special procedure that 
would ensure Quebec was party to any change; and 


m there should be no obligation to provide compensation for 
provinces that opt out of amendments. | 


Part of the reason why the federal government decided it could 
support the Vancouver formula was that it believed a charter 
of rights would be entrenched at the time of patriation and 
therefore would not be subject to opting out at a future time. 
Furthermore, Parliament would have a veto over all subse- 
quent amendments and could hold out for unanimity if it did 
not wish to contemplate any province opting out. 


A special feature of the Kirby Memorandum proposal was that, 
for the first time, a federal government was seen to contem- 
plate popular initiative as part of a permanent formula. 


It was proposed that, whether a consensus formed around the 
Alberta proposal or another, the federal government might wish 
to raise the possibility of citizens being able to initiate referen- 
dums in the event of negative action or lack of action by Parliament 
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or legislatures on an amendment proposal. This would support 
the view that sovereignty ultimately resides in the people. 


For example, if seven provinces approved an amendment and 
Parliament did not, 3 percent of the federal electorate could ini- 
tiate a national referendum; if a majority of electors voting 
approved, the result would be binding on Canada. 


On the other hand, if Parliament approved an amendment and 
no province or an insufficient number of provinces approved it, 
three percent of the provincial electorate in each province that 
had not acted affirmatively could initiate a provincial referen- 
dum. If referendums were carried in a sufficient number of 
provinces to bring the total of assenting provinces to seven, 
the amendment would be adopted. 


The Conference was marked by a high degree of tension and 
an inability to reach unanimous consent on any one item. The 
provinces met privately at the Chateau Laurier and, with 
Quebec holding the pen, produced a common stand for the 
provinces, popularly called the “Chateau consensus.” It was a 
rather rough document that required further refinement (see 
Appendix 7). It called for adoption of the Vancouver formula as 
the general amending procedure (identified in the document as 
the “Alberta” amending formula) and stated there should be “finan- 
cial arrangements between governments” on matters subject to 
opting out. But it also called for adoption of the Victoria amend- 
ing formula for other unspecified matters. How the two formulae 
would be combined was not clear. 


Although the provinces unanimously agreed to the Chateau 
consensus, their agreement was conditional on the whole pack- 
age being implemented. When the federal government refused 
to join the consensus, provinces no longer considered them- 
selves bound. This allowed Ontario and New Brunswick to 
abandon the consensus position following the failure of the 
September conference. 


In assessing the exercise, the federal government concluded 
that the process was in large measure responsible for failure: 
there were too many complex issues on the table and the level 
of consent required was too high. It decided that unilateral fed- 
eral action was necessary to break the logjam. 


54 


3: The Search for an Amending Formula: 1926 to 1982 


THE THIRTEENTH EXERCISE (1980-81) 


In October 1980, Prime Minister Trudeau decided to seek uni- 
lateral patriation of the Constitution and constitutional change 
on the basis of a “peoples’ package” comprising: 


= # acharter of rights and freedoms; 


= # aconstitutional commitment to the principle of equaliza- 
tion and the reduction of regional disparities; and 


m  patriation with a process for adopting an amending for- 
mula within two years of patriation. 


“Unilateral” patriation referred to a joint address of the two 
Houses of Parliament to the Queen asking that the United 
Kingdom Parliament terminate its legislative jurisdiction over 
Canada’s constitution and authorize the proclamation by the 
Queen in Canada of certain changes to the Constitution of 
Canada. 


Although the Government of Canada had previously sought 
provincial consent for some amendments before adopting a 
joint address, the Government maintained that it was not legal- 
ly required to do so. 


The process for adopting a permanent amending formula with- 
in two years under the terms of the joint address was quite com- 
plex (see Appendix 8). 


Immediately after patriation, unanimity would have been 
required to amend the Constitution for an interim period not 
to extend beyond two years. During the interim period, governments 
could seek unanimous agreement on an amending formula and, 
failing such agreement, if seven provinces representing 80 per- 
cent of the population agreed on an alternative, that alterna- 
tive and the Victoria amending formula (or any other formula 
preferred by the Government of Canada) would be put to the 
people in a referendum. However, in the absence of unanimous 
agreement on an alternative or of a referendum, the Victoria 
amending formula — which was set out in the unilateral res- 
olution — would automatically come into force after the expiry 
of the two-year period. Needless to say, this focused public 
examination on the Victoria formula. 
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The Victoria formula which would come into effect failing agree- 
ment on an alternative or a referendum allowed for ratification 
of amendments by resolutions adopted by Parliament and the 
requisite number of provincial legislatures or through a refer- 
endum sanctioned by Parliament. In the latter case, the amend- 
ment would have to be supported by a national majority and a 
majority in the requisite number of provinces for an amendment 
under the Victoria general procedure. 


Two provinces — Ontario and New Brunswick — supported “uni- 
lateral” patriation, but the majority of provinces were opposed. 
In Parliament, the federal initiative was supported by the New 
Democratic Party, but opposed by the Conservative Party. The 
New Democratic Party caucus ultimately split, with MPs from 
Saskatchewan joining the forces opposed to the federal plan. 
Joe Clark, Leader of the Opposition, moved on October 22, 
1980, that the Vancouver formula — and not the Victoria for- 
mula — be the formula for amending Canada’s constitution. A 
special joint committee of the Senate and House of Commons 
was created to study the proposed joint address. The federal 
government initially sought to have the joint address examined 
without the glare of television and disposed of before Christmas, 
but political pressure within the committee and Parliament 
forced it to revise its position on both counts. Hearings began 
on November 6, 1980, and did not conclude until February 9, 
1981. For the first time in Canadian history, the special joint 
committee submitted a constitutional proposal to televised pub- 
lic parliamentary hearings. The result was to create populist 
support for the “unilateral” proposal in spite of opposition by 
most provincial governments. The charter of rights became the 
focus of attention and succeeding groups argued in favour of 
entrenched rights. 


The eight dissident provinces challenged the “unilateral” patri- 
ation attempt through references to the courts of last resort in 
Manitoba, Quebec and Newfoundland. They also published a 
document called the Constitutional Accord: Canadian Patriation 
Plan on April 16, 1981, which called for patriation on the basis 
of the Vancouver formula initially developed by Alberta, com- 
plemented with a constitutional requirement for reasonable 
compensation by Canada to any province that availed itself of 
the opting-out provision, and special provisions respecting the 
delegation of legislative authority. However, no other action 
should accompany this patriation proposal (i.e., there should 
be no entrenchment of a charter of rights). (See Appendix 9.) 
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A number of premiers were opposed to an entrenched charter 
of rights. Premier Sterling Lyon of Manitoba was perhaps the 
staunchest and most vocal defender of the position that legis- 
latures should remain supreme in law-making and should not 
be constrained by a charter enforced by non-elected judges. 
The New Democratic Party feared that a charter might make 
programs to favour the disadvantaged more difficult to achieve. 
And Premier René Lévesque of Quebec, committed to sovereignty- 
association, did not wish to strengthen the bonds of the exist- 
ing union with a charter. 


Premier Lévesque was sharply criticized by Claude Ryan, leader 
of the Liberal Party of Quebec and Opposition Leader in the 
National Assembly, for signing the Constitutional Accord of 
April 16, 1981, because, in so doing, he effectively abandoned 
Quebec’s traditional demand for a veto. Mr. Ryan felt that 
Quebec should have a veto so that it could play a positive role 
in Canada’s future constitutional evolution rather than remov- 
ing itself from the application of future amendments by opting 
out. However, if Premier Lévesque wanted a common front of 
the dissident eight against an entrenched charter, he had to sup- 
port the Vancouver formula, a position not popular in Quebec. 


In the references launched by the dissident provinces, the courts 
of last resort in Manitoba and Quebec ruled in favour of the fed- 
eral government and its unilateral proposal, but in Newfoundland 
ruled against it. The federal government decided to put a “defin- 
itive” unilateral patriation package to the Supreme Court of Canada. 


The federal government secured adoption of a resolution by 
the House of Commons on April 23, 1981, and by the Senate 
on April 24, 1981, on the text of a joint address to the Queen 
which would be put to a vote without further amendment if the 
Supreme Court of Canada found it to be within the competence 
of Parliament. It was important to have the exact text in hand 
before asking the Supreme Court to rule upon it; and it was 
important to ensure that no changes would be made to it fol- 
lowing the Supreme Court’s ruling, which might call into ques- 
tion, once again, its constitutionality. 


The unamendable text adopted in April incorporated certain amend- 
ments and it provided for a somewhat different two-year process 
for adopting a permanent amending formula (see Appendix 10): 
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= # it would allow for provinces to opt into the English and 
French language rights provided for under the Charter dur- 
ing the interim period; 


m the alternative formula favoured by seven provinces with 
at least 80 percent of the population would have to be 
supported by the legislative assemblies of those provinces 
and not merely by the governments as permitted under 
the original proposal; 


@ detailed rules for the holding of the referendum on the provin- 
cial alternative and the preferred federal option were 
spelled out, whereas the original proposal had provided 
that Parliament could make the rules for the referendum; 
and 


m detailed rules were spelled out for the holding of a refer- 
endum sanctioned by Parliament under the “permanent” 
amending formula, rather than leaving the matter to 
Parliament. 


One other important amendment introduced into the joint 
address by the federal government was a provision to affirm 
and strengthen provincial jurisdiction over natural resources. 
It reflected the “best efforts” draft negotiated during intergov- 
ernmental discussions in the summer of 1980. In particular, it 
would empower provinces, subject to federal paramountcy, to 
legislate with respect to extra-provincial trade in the area of 
natural resources — a matter of special concern to the New 
Democratic Party government of Premier Allan Blakeney of 
Saskatchewan. The federal government believed that it might 
be possible thereby to win the Premier’s support and to heal 
the rift within the federal New Democratic Party caucus. 


A reference to the Supreme Court of Canada was launched on 
April 28, 1981. The Court ruled, on September 28, 1981, that 
“unilateral” patriation was legal, but inconsistent with the con- 
vention of the Constitution which required the “substantial” con- 
sent of the provinces — more than the support of two, but less 
than the support of ten. The Court majority declared, on the 
issue of a convention of the Constitution: 


If a consensus had emerged on the measure of provincial 
agreement, an amending formula would quickly have been 
enacted. To demand as much precision as if this were the 
case and as if the rule were a legal one is tantamount to 
denying that this area of the Canadian Constitution is capa- 
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ble of being governed by conventional rules. It would not 
be appropriate for the Court to devise in the abstract a 
specific formula which would indicate in positive terms what 
measure of provincial agreement is required for the con- 
vention to be complied with. Conventions by their nature 
develop in the political field and it will be for the politi- 
cal actors, not the Court, to determine the degree of provin- 
cial consent required. It is sufficient for the Court to decide 
that at least a substantial measure of provincial consent 
is required and to decide further whether the situation before 
the Court meets with this requirement. The situation is 
one where Ontario and New Brunswick agree with the pro- 
posed amendments whereas the eight other provinces 
oppose it. By no conceivable standard could this situation 
be thought to pass muster. It does not disclose a suffi- 
cient measure of provincial agreement. 


The decision of the Supreme Court came at a time when ten- 
sions were high: the personal animosity between some pre- 
miers and the Prime Minister had poisoned the atmosphere and 
feelings of western alienation were strong. One scholar who had 
followed the work of the Supreme Court over the years quali- 
fied the decision on the convention as “bold statecraft based on 
questionable jurisprudence.” Mr. Trudeau, after leaving office, 
criticized the decision on a number of grounds. The political actors 
were, he said in Fatal Tilt: Speaking Out About Sovereignty, 
sharply divided: the federal government, Ontario and New 
Brunswick maintained that provincial consent was not neces- 
sary; seven of the remaining provinces had argued that una- 
nimity was required, and this was the question that had been 
put to the Court; only Saskatchewan argued that there should 
be substantial consent. 


Mr. Trudeau concluded: 


No doubt believing in good faith that a political agreement 
would be better for Canada than unilateral legal patria- 
tion, they [the majority of the Supreme Court judges] bla- 
tantly manipulated the evidence before them so as to 
arrive at the desired result. They then wrote a judgment 
which tried to lend a fig-leaf of legality to their precon- 
ceived conclusion. 


It has often been remarked by commentators — to the point 
of having become, so to speak, conventional wisdom, echoed 
as usual by the media — that in taking their stand the 
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majority judges provided the framework within which a 
political settlement eventually became possible. Having 
rejected unilateralism and unanimity, the Court embraced 
the “Canadian way,” supporting both sides and forcing a 
political compromise. 


The decision by the majority did not conform to the definition 
of a convention as a concise and precise rule of political behav- 
iour considered binding by those who participate in public life 
— but it did provide the basis for bringing the actors back to 
the table. 


THE FOURTEENTH EXERCISE (1981-82) 


In an attempt to respect the conventions of the Constitution iden- 
tified by the Supreme Court, the Prime Minister convened a 
three-day first ministers’ conference on November 2, 1981, to 
seek broad support by governments for the terms of patriation. 


The Government of Canada had two options at the outset of the 
conference: 


m it could try to win over three “moderate” premiers (Messrs. 
Buchanan of Nova Scotia, Blakeney of Saskatchewan and 
Bennett of British Columbia) to the proposal then before 
Parliament and meet thereby the test of substantial provin- 
cial consent, while isolating the three premiers (Messrs. 
Lévesque of Quebec, Lyon of Manitoba and Lougheed of 
Alberta) who were thought to be rock solid in their oppo- 
sition to the parliamentary package; or 


m= ~= it could try to break the common front of the dissident eight, 
thereby opening up the way for negotiations on a compromise. 


The conference had been convened for three days, from November 
2 to 4. Towards noon on November 4, it was clear that a stale- 
mate had developed. Prime Minister Trudeau then made a rad- 
ical suggestion. The British should not be asked to legislate changes 
for Canada, he suggested. Rather, they should provide the legal 
and constitutional basis for resolving two key issues in Canada 
by Canadians. Under this proposal, the British would sanction 
‘two referendums in Canada: 
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m One referendum would ask Canadians whether they want- 
ed the Charter. To pass, it would have to receive support 
by a majority of Canadians and a majority in each of the 
four regions (Atlantic, Quebec, Ontario and the West). 


m= @ The other referendum would ask Canadians whether they 
wanted the Victoria formula or the Vancouver formula 
and, to pass, the same special majority would be required. 


On the Charter, the issue was simple: yes or no. On the amend- 
ing formula issue, it would have been possible for the Western 
and Atlantic regions, for example, to support Vancouver and for 
Ontario and Quebec to support Victoria, leading to a stalemate. 
In this case, unanimity would become the general amending 
formula. 


Premier Lévesque, without consulting his colleagues in the dis- 
sident group of eight, said that he could accept the new Trudeau 
proposal. The other provinces, all opposed to referendums, were 
aghast. Mr. Trudeau adjourned for lunch and announced to the 
press that there was a new “alliance Québec-Canada.” 


During the luncheon period, it became clear there were prob- 
lems. The House of Commons and the Senate were committed 
to vote on the joint address (as submitted to the Supreme Court) 
with no further amendments. If the Conference ended in fail- 
ure and the federal government could not respect the conven- 
tion of substantial provincial consent identified by the Supreme 
Court, Parliament could be asked to proceed legally and adopt 
the joint address. 


However, if the federal government withdrew the joint address 
already before Parliament (supported by Ontario and New 
Brunswick) and introduced a new one supported only by Quebec, 
the whole process would open up again and the outcome was 
by no means certain. 


His colleagues in the group of eight dissident premiers believed 
that Premier Lévesque’s quick acceptance of Prime Minister 
Trudeau’s referendum proposal without consulting them amount- 
ed to breaking ranks and effectively released them from their 
common front. When the conference resumed in the afternoon, 
premiers asked that it be extended for one more day. Several 
provincial authorities negotiated with each other and the fed- 
eral government during the course of the evening and the night. 
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By the morning of November 5, a compromise was reached. 
The federal government would accept the Vancouver formula 
(but with no obligation for reasonable compensation in the 
event of opting out). The provinces would accept the Charter 
of Rights and Freedoms, but fundamental freedoms (such as 
freedom of expression), legal rights and equality rights would 
be subject to a “notwithstanding clause.” This meant that 
provincial legislatures (and, indeed, Parliament) could express- 
ly contravene those rights and the contravention could oper- 
ate for up to five years. At the expiry of the contravention, a 
new declaration would have to be made to maintain it but, 
since general elections had to be held within five-year periods, 
it was probable that the contravention would figure in and be 
debated during the election. 


Following a breakfast meeting of the eight dissident provinces 
on November 5, all provinces accepted the compromise, except 
Quebec. At a signing ceremony later in the morning, the Prime 
Minister and the premiers of seven provinces signed an agree- 
ment to provide the basis for patriation of the Constitution. Ministers 
signed on behalf of Nova Scotia and Manitoba, and Quebec did 
not sign. 


Manitoba’s signature was conditional on the legislative assem- 
bly’s agreeing to minority language education rights. However, 
in the election of November 17, 1981, the Lyon government 
was defeated and the new Pawley government withdrew the 
condition by means of a telephone conversation of which there 
is no written record. 


On November 5, 1981, all governments — except that of Quebec 
— signed an agreement to resolve the constitutional issue. 
Several points related to process and substance are worth noting: 


m the agreement was worked out by governments behind closed 
doors following a court decision; 


m the agreement included an amending formula and (in the 
Charter) a notwithstanding clause that had not been sub- 
jected to public scrutiny during the unilateral process; 
and 


P some subsequent adjustments were made to the agreement 
through executive consultations before the two Houses of 
Parliament were asked to adopt the constitutional reso- 
lution. For example: 
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e all governments agreed, after November 5, to add a 
provision to the amending formula requiring rea- 
sonable federal compensation to a province that opted 
out of any future amendment transferring jurisdic- 
tion over education or other cultural matters to 
Parliament; and 


e the Premier of Manitoba dropped a condition that the 
provincial assembly determine whether the Charter’s 
minority official language rights should apply in that 
province. 


In short, notwithstanding the strong involvement of the peo- 
ple in the unilateral process, governments reverted to execu- 
tive federalism when they adopted a multilateral process. But 
there were two notable exceptions. 


The “unilateral” resolution that had been submitted to the 
Supreme Court recognized and affirmed the Aboriginal and 
treaty rights of the Aboriginal peoples of Canada. This was 
dropped on November 5 as a condition for provincial support. 
The resolution had also contained an absolute guarantee of the 
equal application of the Charter’s rights and freedoms to male 
and female persons. This was made subject to the override or 
“notwithstanding” clause. 


When Aboriginal leaders and women’s groups subsequently 
protested, the Prime Minister said he would restore the origi- 
nal provisions if the Aboriginal and women’s groups could con- 
vince the nine premiers who signed the November 5 agreement 
to do so. Both the Aboriginal peoples and women mobilized 
their resources and campaigned vigorously across the country. 
One by one, each premier agreed and, when the Constitution 
was finally “patriated” on April 17, 1982, it included Aboriginal 
rights and gender equality rights without an override. It has 
been argued that Aboriginal leaders and women’s groups became, 
through this experience, significant political actors in the con- 
stitutional debate. 


RECAPPING THE PATRIATION DEBATE 


On the eve of patriation, the precedents for handling the issue 
of patriation with an amending formula (with or without sub- 
stantive change) were complex: 
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m in 1935-36, 1950, 1960-61 and 1964, the agenda was 
restricted to patriation with an amending formula and 
the process was one of multilateral executive federalism; 


m #£in 1968-71, 1978-79 and 1980, the agenda was compre- 
hensive and the process was restricted to multilateral 
executive federalism; 


@ in 1975-77, the agenda was very narrow and the process 
was one of secret bilateral executive federalism; 


@ in 1935 and 1970-72 there were “unilateral” parliamen- 
tary committees to make recommendations on how to 
resolve the issue; 


m@ in 1949, the agenda was limited to partial patriation and 
the process was unilateral action by Parliament; 


= in 1976 and 1978, there were federal proposals for uni- 
lateral action by Parliament; 


=  in1980-81, the agenda was narrow in scope (“the peoples’ 
package”) and the process was unilateral with broad pub- 
lic involvement through televised parliamentary hearings; 
and 


= in November 1981, the agenda remained narrow in scope 
but the process reverted to multilateral executive federalism 
until November 5 and thereafter involved further execu- 
tive accommodation as well as direct lobbying action by 
two major groups. 


Prior to the November 1981 First Ministers’ Conference, provinces 
— with Quebec in the lead — and Aboriginal organizations 
had been lobbying the British government and British parlia- 
mentarians vigorously in opposition to the federal unilateral 
initiative. During the highly volatile debate in Canada, a British 
legislative committee under the chairmanship of Sir Anthony 
Kershaw questioned whether and under what circumstances 
Britain would have to comply with a request from Canada. 


Following the general agreement in Canada except for Quebec, 
in November 1981, British qualms were dissipated. 


A patriation package which differed from the package upon 
which parliamentary hearings had been held in 1980-81 (it 
now included the “notwithstanding clause” and a new amend- 
ing procedure) was introduced in the House of Commons on 
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November 20, 1981 and adopted on December 2, 1981. It was 
introduced in the Senate on December 3, 1981 and adopted on 
December 8, 1981. No public hearings were held on the new patri- 
ation package. No legislative assembly (save Alberta’s, which 
debated the November 5 agreement for one day on November 
10) examined the package, held public hearings or authorized 
it. On March 29, 1982, the Parliament of the United Kingdom 
enacted the Canada Act 1982. Under the terms of that act, the 
Constitution Act, 1982 was proclaimed on April 17, 1982, in Ottawa. 


The Queen presided over the patriation ceremony in front of 
the Peace Tower on April 17, 1982. The day was overcast and 
it rained during the ceremony. The public could, of course, 
attend, but the crowd was small. In Quebec, attempts to mount 
a massive protest were unsuccessful. 


QUEBEC AND PATRIATION 


Following his isolation from the November 4—5 consensus, 
Premier Lévesque wrote to Prime Minister Trudeau on November 
25, 1981, to say that Quebec’s agreement to the April 16 accord 
on the Vancouver formula no longer stood and that Quebec 
would assert its veto over patriation and the formula for sub- 
sequent constitutional change (see Appendix 11). He provided 
a copy of an order of the Executive Council of Quebec opposing 
patriation without Quebec’s consent and submitting a reference 
to the Quebec Court of Appeal on whether Quebec had a veto 
by convention over any joint address relating to Quebec’s leg- 
islative powers and the status or role of the legislature or 
Government of Quebec in Canada. He asked Mr. Trudeau to act 
as he did in 1971 when Quebec refused to authorize the Victoria 
Charter and he indicated on what basis he would be prepared 
to approve patriation. 


Mr. Trudeau replied on December 1, 1981, stating that, on the 
basis of the Supreme Court of Canada’s decision of September 
28, 1981, Quebec did not have by law or convention a veto over 
patriation (see Appendix 12). He then reviewed the federal gov- 
ernment’s consistent efforts since the Victoria exercise to ensure 
that Quebec would have a constitutional veto and stated: “We 
only abandoned this after your government did.” He pointed 
out that he had changed the amending formula agreed to on 
November 5 to incorporate a requirement of financial com- 
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pensation to a province that opts out of an amendment respect- 
ing “education or other cultural matters” to protect matters of 
special concern to the people of Quebec. He concluded that the 
Premier could propose that the amending formula be changed 
— after patriation. 


Mr. Lévesque responded on December 2, 1981 (see Appendix 13), 
by noting what he called a flagrant contradiction: the Prime Minister, 
while saying that Quebec had no veto, stated that previous 
attempts to resolve the patriation issue had been unsuccessful 
because no government of Quebec had agreed to the previous 
constitutional proposals of the Government of Canada. He 
asked the Prime Minister to suspend any action on the joint 
address until the Quebec Court of Appeal and, ultimately, the 
Supreme Court of Canada could respond to the reference on the 
Quebec veto. The National Assembly of Quebec had, by reso- 
lution adopted on December 1, 1981, set out the conditions on 
which Quebec could accept patriation of the Constitution. One 
of those conditions dealt with the amending formula and main- 
tained that the amending formula should provide a veto for Quebec 
(the preferred position of Mr. Ryan) or should be the formula 
of April 16, 1981, with obligatory and reasonable compensation 
in all cases of opting out (the position Mr. Lévesque had accept- 
ed earlier in the year). 


In his reply of December 4, 1981 (see Appendix 14), Prime 
Minister Trudeau reminded Premier Lévesque that he had 
signed the accord of April 16, 1981 and abandoned thereby a 
veto for Quebec. He also reminded him that the Supreme Court, 
in its decision of September 28, 1981, had said that it was for 
political actors, not the Court, to determine the degree of provin- 
cial consent required for patriation. In the circumstances, he 
refused to delay action on the joint address. 


The Constitution was duly patriated with the proclamation of 
the Constitution Act, 1982 on April 17, 1982. The Supreme 
Court of Canada subsequently — on December 6, 1982 — ruled 
that Quebec did not have a veto, by convention or otherwise, 
to protect it from the patriation plan. 


On December 17, 1982, Premier Lévesque wrote to Prime 
Minister Trudeau to take note of the Supreme Court decision 
and to remind him of the conditions set out in the December 
1, 1981 resolution of the National Assembly for accepting patri- 
ation of the Constitution. He asked the Prime Minister to seek 
adoption by Parliament of an amendment resolution that would 
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give Quebec a veto or else compensation in all cases of opting 
out and would restore Quebec’s exclusive jurisdiction in the 
area of language of education (see Appendix 15). 


Prime Minister Trudeau responded on December 24, 1982, to 
say that the amending formula could not be changed by uni- 
lateral action. He said he would be prepared to unite with 
Quebec to seek a Quebec veto or its equivalent (i.e., compen- 
sation in all cases of opting out) if Quebec returned to the con- 
stitutional table in good faith and accepted formally the 
Constitution Act, 1982 (see Appendix 16). 


This brought to an end the correspondence between Premier 
Lévesque and Prime Minister Trudeau on how to resolve Quebec’s 
concerns on the patriation issue and the question of the amend- 
ing formula. Quebec made clear, however, that it would not 
participate in post-patriation constitutional discussions until 
after its own concerns had been addressed. 
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HE AMENDING FORMULA adopted at the time 

of patriation is quite complex. Set out in Part V 
(sections 38 to 49) of the Constitution Act, 1982 (see 
Appendix 17), it is made up of seven distinct proce- 
dures. Opinions may vary, however, on the precise num- 
ber of procedures. Some would group the three variants 
of the 7/50 procedure together as one, for a total of 
five procedures, while others would hold that the 
adoption of a resolution twice by the House of Commons 
to override a Senate veto constitutes another proce- 
dure. 


4: The Amending Formula Adopted in 1982 


THE PROCEDURES COMPRISING THE 1982 
FORMULA 


The 7/50 Procedure 


Unless another procedure was provided, most general 
amendments to the Constitution would require the con- 
sent of the Senate, the House of Commons and the leg- 
islative assemblies of two-thirds of the provinces representing 
at least 50 percent of the population of all the provinces, 
according to the most current general census. This pro- 
cedure is popularly referred to as the 7/50 formula (sec- 
tion 38). 


A 7/50 amendment resolution can be introduced in the 
Senate, the House of Commons or a provincial legislative 
assembly (section 46[1]). The amendment is officially “ini- 
tiated” when the first resolution authorizing it is adopt- 
ed. A resolution authorizing an amendment can be revoked 
(by another resolution) at any time before the amendment 
is proclaimed (section 46[2]). 


Certain time limits apply to this procedure. The amend- 
ment cannot be proclaimed before one year has expired 
from the date of adoption of the resolution initiating the 
amendment, unless every provincial legislative assembly 
has adopted a resolution of assent or dissent before the 
expiry of the year. This means that even though the 
requirements for a 7/50 amendment might be met with- 
in three months of its “initiation,” proclamation must 
await the expiry of one year if any one legislative assem- 
bly refuses to take action one way or the other (section 39[1)). 


Furthermore, no 7/50 amendment can be proclaimed after 
three years have expired from the date of “initiation” (sec- 
tion 39[2)). 


No 7/50 amendment can be proclaimed without the con- 
sent of the House of Commons, which has a veto over all 
such amendments. No other legislative body, acting alone, 
can veto a 7/50 amendment. The Senate has a suspensive 
veto on such amendments. If, within 180 days (roughly six 
months) after the House of Commons has adopted a res- 
olution authorizing a 7/50 amendment, the Senate: 


m rejects the resolution; 
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m= adopts an amended or different resolution 
from that passed by the House of Commons; 
or 


m= does not take any action on the resolution 
approved by the House of Commons, 


the House of Commons may override the Senate’s veto or 
inaction by adopting its original resolution a second time 
(section 47[1]). For the purposes of calculating the period 
of 180 days, periods when Parliament is prorogued (the 
period between the end of one session of Parliament and 
the opening of a new session with a speech from the throne) 
or dissolved for the purposes of a general election are not 
counted. However, periods when the House of Commons 
is adjourned (weekends and vacation periods, for exam- 
ple) are not excluded from the 180 days (section 47[2]). 


Because of the three-year time limit for 7/50 amendments, 
the House of Commons must take reasonably timely action 
in approving such amendments so that, if the Senate 
decides to exercise its suspensive veto, there will still be 
time to present the resolution a second time in the House 
and ensure its adoption within the constitutionally man- 
dated time limit. 


Because of the 50 percent population qualification, the 
7/50 procedure does not treat all provinces the same way. 
Ontario and Quebec acting together can block an amend- 
ment supported by Parliament and the eight other provinces. 
Similarly, Ontario, British Columbia and Alberta in con- 
cert could veto an amendment supported by Parliament 
and the seven other provinces because of their combined 
demographic weight. But it would take four Atlantic 
provinces acting with a common purpose to veto an amend- 
ment supported by Parliament and the six other provinces 
— and the veto would be based on the failure to have 
seven provinces onside rather than the failure to meet 
the 50 percent of the population test. 


There is no role provided in the 7/50 procedure for the assem- 
blies of the territories or, indeed, for any other body, asso- 
ciation or group, save for the Queen’s Privy Council for Canada 
and the Governor General. 


Such 7/50 amendments are authorized by resolutions, not 
laws, so they are not subject to three readings and, of 
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course, they do not receive royal assent. However, the text 
of a resolution can be referred to a committee for hearing. 
Although the roles of the Senate and the House of 
Commons are distinct, the two Houses could agree to send 
the text of a resolution to a special joint committee of the 
two Houses to facilitate the amendment process. 


Although the 7/50 procedure is the “general” method of amend- 
ing the Constitution, section 42 provides that it is the 
only method to be used for amendments to the Constitution 
of Canada in relation to: 


m the principle of proportionate representation of the 
provinces in the House of Commons; 


= the powers of the Senate and the method of selection 
of members thereto; 


m the number of members by which a province is enti- 
tled to be represented in the Senate and the residence 
qualifications of senators; 


m= the Supreme Court of Canada (except for its compo- 
sition); 


m the extension of existing provinces into the territo- 
ries; and 


@  #notwithstanding any other law or practice, the estab- 
lishment of new provinces. 


The reference to the Supreme Court of Canada in section 
42 raises questions. Section 52 of the Constitution Act, 1982 
defines the Constitution of Canada as including the Canada 
Act 1982 of the British Parliament, the Constitution Act, 
1982 and the acts and orders set out in the schedule to 
the latter (see Appendix 2). The Supreme Court of Canada 
was created by act of Parliament and is not specifically 
included in the formal definition of the Constitution of 
Canada. Although the intent was to protect the existing 
Supreme Court under this procedure, it is not clear whether 
this has been achieved. 


Amendments under the 7/50 procedure are made by procla- 
mation issued by the Governor General under the Great 
Seal of Canada when the necessary conditions have been 
met. It is “the Queen’s Privy Council for Canada” (that is, 
the Cabinet) which advises the Governor General to issue 
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the proclamation “forthwith” when the conditions have 
been met (section 48). It is Cabinet, not the Governor 
General, which must determine whether all the authorizing 
resolutions are identical and whether the time limits have 
been respected. 


A resolution of assent may be revoked at any time prior 
to the proclamation authorized by it under this procedure 
or the next four procedures for amendments made by 
proclamation. 


The 7/50 Procedure with Opting Out 


If a general amendment derogates from the legislative 
powers, the proprietary rights or any other rights or priv- 
ileges of the legislature or government of a province, the 
legislative assembly of a province could opt out of the 
amendment and it would not apply to that province (sec- 
tion 38[3)). 


To pass, such an amendment must be supported by 
Parliament and seven provinces representing at least 50 
percent of the population, but up to three provinces with 
less than 50 percent of the population could opt out. 


Any amendment that derogates from provincial powers, 
rights and privileges must be supported by a special major- 
ity: a majority of the members (and not merely a majori- 
ty of those present at the time of the vote) of the Senate, 
the House of Commons and the legislative assemblies of 
the provinces must authorize the amendment by resolu- 
tion. Unless an absolute majority of the membership in 
each of the required number of legislative bodies adopts 
the resolution, it does not pass (section 38[2)]). 


In order to exercise its right to opt out of an amendment 
in this category, a provincial legislative assembly must express 
its dissent by a resolution supported by a majority of the 
members of the assembly (and not merely a majority of 
those present at the time of the vote) prior to proclama- 
tion. The same assembly may also, prior to or after the 
proclamation, withdraw its dissent and authorize the 
application of such an amendment to the province by res- 
olution, provided that a majority of the members of the 
assembly adopt the resolution (section 38[4]). 
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If a province decided to opt out of an amendment trans- 
ferring, let us say, legislative jurisdiction over health care 
to Parliament, the distribution of powers would be formally 
amended to reflect the new federal power, but the amend- 
ment would not apply in respect to the opted-out province. 


Among the federations of the world, this provision allow- 
ing a limited number of constituent units to opt out of an 
amendment of general application is unique. 


The other rules respecting 7/50 procedure — such as the 
time limits — apply to the opting out procedure. 


The 7/50 Procedure with Opting Out and 
Compensation 


There is a specific variant to the 7/50 procedure with opt- 
ing out. Section 40 provides that if an amendment trans- 
fers provincial legislative powers relating to education or 
other cultural matters from provincial legislatures to 
Parliament, Canada shall provide reasonable compensa- 
tion to any province to which the amendment does not apply. 


The purpose of this provision is to avoid double taxation 
for the provision of the same service. If, for example, the 
federal government increased its rate of taxation to pay 
for post-secondary education following an amendment 
transferring this matter to Parliament, Canadians through- 
out the country would have to pay the new tax, including 
Canadians in the opted-out province. The opted out province 
would also have to raise revenues from its own sources to 
continue to finance post-secondary education in the province. 
Thus, to avoid having the same people contribute to both 
a national scheme (in which they would not participate) 
and a provincial scheme, Canada would provide compen- 
sation to the province. 


The compensation would be “reasonable” and would rep- 
resent approximately what the federal government would 
have spent in the province had it not opted out of the 
national scheme. The precise formula for working out the 
amount would depend upon the nature of the program 
and the relevant variables in the province and elsewhere 
in Canada. In short, there is a certain degree of flexibili- 
ty and it would be up to federal and provincial authori- 
ties to devise an appropriate formula. If, however, the 
compensation appeared to be clearly “unreasonable,” the 
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compensation appeared to be clearly “unreasonable,” the 
province could appeal to the courts. 


The compensation itself could take a number of forms, 
such as cash payments or tax points transferred to the 
province. Again, there is flexibility. 


While it is fairly clear what would constitute an amend- 
ment relating to education, it is far less clear what would 
be covered by “other cultural matters.” Traditionally the 
federal government has asserted a narrow definition while 
Quebec has argued in favour of a very broad definition relat- 
ed to the development of its society. If federal and provin- 
cial authorities were unable to reach agreement in a 
particular case, resort could of course be had to the courts. 


The question arises: why does the compensation clause not 
apply to all transfers of provincial legislative jurisdiction 
to Parliament, since the double taxation argument holds 
true for all such transfers? The answer is that Prime 
Minister Trudeau did not want the formula to encourage 
provinces to opt out of future amendments and felt that 
a constitutional guarantee of compensation might do so 
because there would be no price to pay. As noted in chap- 
ter 3, he finally decided, after the agreement of November 
5, 1981, on patriation, and with the support of nine pre- 
miers, to include a guarantee of compensation in respect 
of education and other cultural matters, as a way of pro- 
viding special recognition for Quebec, which had, in 1975, 
asked that patriation be accompanied by guarantees 
respecting the French language and culture. 


Although there is no guarantee of compensation respect- 
ing transfers other than those related to education and other 
cultural matters, nothing precludes the possibility of 
Canada’s deciding, in specific cases, to do so. But the deci- 
sion would be political and would not be subject to a con- 
stitutional challenge. 


The 7/50 procedure with opting out and compensation is 
subject to the same rules as set out for the second proce- 
dure above. 


Needless to say, just as the opting-out provision is unique 
among the federations of the world, so is the compensa- 
tion provision. 
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The Unanimity Procedure 


Section 41 provides that amendments to the Constitution 
of Canada require the unanimous consent of the Senate, 
the House of Commons and the legislative assembly of all 
of the provinces if they are in relation to: 


m the office of the Queen, of the lieutenant-governor 
General or of the lieutenant-gj83 


overnor; 


m the right of a province to a number of members in 
the House of Commons not less than the number of 
senators representing the province at the time of 
patriation; 


m@ the use of the English or French language (except for 
provisions applying to one or more, but not all, 
provinces); 


m the composition of the Supreme Court of Canada; or 
m the procedures for amending the constitution. 


Again, it should be noted that the Supreme Court of 
Canada was created by act of the federal Parliament and 
this act is not included in the formal definition of the 
Constitution of Canada set out in section 52 of the 
Constitution Act, 1982. It is not clear, therefore, whether 
the current composition of the Supreme Court of Canada 
is protected by the unanimity rule or whether this proce- 
dure applies only to the amendment of whatever compo- 
sition of the Supreme Court is eventually entrenched in 
the Constitution. 


Clearly, the intent was to protect Quebec’s current right, 
under federal statute law, to three of the nine justices of 
the Supreme Court. 


“Unanimity” amendments could be introduced in the 
Senate, the House of Commons or the legislative assem- 
bly of any province. There is no minimum or maximum 
time limit for ratification of these amendments, unlike 
7/50 amendments — although nothing would prevent any 
legislative body from making its resolution authorizing a 
unanimity amendment subject to proclamation occurring 
within a specified period of time. 
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Otherwise, unanimity amendments are authorized by res- 
olutions adopted by the Senate, the House of Commons 
and the legislative assemblies of the provinces, in the 
same manner as 7/50 amendments. The Senate has a sus- 
pensive veto of 180 days over these amendments. And the 
amendments are made by proclamation issued by the 
Governor General under the Great Seal of Canada on the 
advice of the Queen’s Privy Council for Canada. The advice 
must be tendered “forthwith” when the conditions for the 
unanimity amendment have been met. 


The Bilateral and Multilateral Procedure 


Section 43 provides that an amendment to the Constitution 
of Canada in relation to a provision applying to one or more, 
but not all, provinces requires the consent of the Senate, 
the House of Commons and the legislative assemblies of 
every province to which the amendment applies. Section 
43 specifically notes that this procedure applies to any alter- 
ation of the boundaries between provinces and any amend- 
ment to any provision that relates to the use of the English 
or the French language within a province. 


While section 43 is often referred to as a “bilateral” pro- 
cedure involving Ottawa and a particular province, it can 
in fact involve Ottawa and more than one province at a 
time (for example, alterations to boundaries between 
provinces), in which case it is more properly described as 
a multilateral procedure. 


Bilateral/multilateral amendments are not subject to min- 
imum and maximum time limits and do not require votes 
by a majority of the members of the legislative bodies 
involved. Otherwise, they are subject to the same rules as 
7/50 amendments and the Senate is limited to a suspen- 
Sive veto. 


The “Unilateral” Federal Procedure 


Subject to the foregoing procedures, section 44 provides 
that Parliament may exclusively make laws amending 
the Constitution of Canada in relation to the executive gov- 
ernment of Canada or the Senate and House of Commons. 


Unlike all the foregoing amendments, which are made by 
proclamation when authorized by the appropriate resolutions, 
section 44 amendments are introduced as bills in either 
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the Senate or the House of Commons and must pass three 
readings in each House. The Senate has an absolute veto 
over such amendments (as does the House of Commons). 
The amendment bill as adopted by both Houses must then 
be presented to the Governor General for royal sanction. 


Changes to the formula for the representation of the 
provinces in the House of Commons (subject to certain 
constitutional limits) are achieved by federal law under 
this procedure or under the authority of section 51 of the 
1867 act. 


7. The “Unilateral” Provincial Procedure 


Subject to the first five procedures set out above, section 
45 provides that the legislature of each province may 
exclusively make laws amending the constitution of the 
province. This is a statutory process similar to the “uni- 
lateral” federal procedure, except that the provincial leg- 
islatures are unicameral (that is, composed of only one House) 
and therefore require adoption only by the legislative 
assembly. Royal sanction is, of course, given by the lieu- 
tenant-governor. 


OBLIGATORY REVIEW OF THE 1982 FORMULA 


Section 49 of the Constitution Act, 1982 requires that the Prime 
Minister of Canada convene a constitutional conference com- 
posed of himself and the provincial first ministers to “review” 
the provisions of the full amendment formula adopted in 1982 
before April 17, 1997. 


Although first ministers have reviewed specific procedures of 
the 1982 formula at constitutional conferences since patriation 
of the Constitution on April 17, 1982, they have never under- 
taken a full review of the whole formula. A conference to achieve 
this end is therefore required before the expiry of 15 years from 
the date of patriation, but the requirement is very flexible: 


m the conference could be private or public; 


m the agenda could be restricted to the amending formula 
or it could include other constitutional matters; 
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m  theconference could stand alone or it could be tagged onto 
another meeting of first ministers; 


m the conference must include the federal and provincial 
first ministers and could include — although this is not 
required — other persons (for example, the government 
leaders of the territories or representatives of the Aboriginal 
peoples of Canada). 


First ministers are required to review the formula, but there 
is no requirement to take any further action. There is no penal- 
ty provided by the Constitution if first ministers fail to meet 
to review the formula. 


APPLYING THE RIGHT PROCEDURE TO AN 
AMENDMENT PROPOSAL 


At first blush, the amendment procedures in the 1982 formu- 
la seem to be fairly straightforward. However, when one turns 
to specific amendments, difficulties, ambiguities and uncer- 
tainties come to light. An examination of potential amendment 
proposals respecting the Senate may best illustrate this point. 


1. Property Qualifications for Senators 


Under section 23(3) and (4) of the Constitution Act, 1867, 
senators must hold at least $4,000 worth of real proper- 
ty over and above their debts and liabilities in the province 
they represent. In 1867, this was a considerable sum and 
was intended to ensure that senators represented the 
propertied classes in Parliament. 


In 1995, the property qualification is no longer highly sig- 
nificant and, furthermore, is no longer in keeping with demo- 
cratic values in Canada. If this qualification were to be 
removed, which amending procedure would be the appro- 
priate one to use? 


Since the issue does not relate to the powers of the Senate, 
the method of selecting senators, the number of senators 
representing a province or the residence qualifications of 
senators — matters subject to the 7/50 procedure — it 
would appear that the unilateral federal procedure (a law 
adopted by Parliament) could be used to abolish the prop- 
erty qualification. 
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However, abolition of the property qualification would 
have a special impact on Quebec. Quebec — and Quebec 
alone — is divided into 24 “electoral divisions” for the 
purposes of representation in the Senate. Quebec senators 
must meet their real property qualifications or their res- 
idence qualifications in the electoral division they repre- 
sent (section 23[6] of the 1867 act). Thus, all Quebec 
senators currently could meet the residence qualification 
in Hull, let us say, while meeting their property qualifi- 
cation in an electoral division elsewhere in the province. 


Removal of the property qualification would, in the case 
of Quebec, change the current residence option for Quebec 
senators and oblige them to take up residence in the elec- 
toral division they represent. This would constitute an 
amendment in relation to a provision that applies to one, 
but not all provinces, and would be subject to bilateral action. 
Thus, it could be argued, the removal of the current prop- 
erty qualification for senators might require two amend- 
ments: 


= a bilateral Ottawa-Quebec amendment by procla- 
mation issued by the Governor General to remove the 
requirement that Quebec senators meet their prop- 
erty or residence qualifications in the electoral divi- 
sion they represent; 


m a federal law under the unilateral power of Parliament 
to remove the property qualification from the condi- 
tions required for appointment to the Senate. 


Senate Reform and a Quebec Veto 


Because Quebec — and Quebec alone — is divided into 24 
electoral divisions for the purposes of representation in the 
Senate (section 22 of the 1867 act) and because Quebec 
senators must meet their property or residence qualification 
in the division they represent (section 23[6]), it could be 
argued that a scheme for Senate reform that sought to pro- 
vide, for example, an equal representation of 10 senators 
each for all provinces might require not only a 7/50 amend- 
ment, but also a bilateral amendment with Quebec. 


Indeed, in the days leading up to the constitutional meet- 
ing of April 30, 1987, at Meech Lake, the Government of 
Alberta had made clear it would not attend if Quebec 
insisted on a veto over Senate reform. It was only after 
the Government of Canada shared with Alberta the argu- 
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ment to the effect that Quebec might already have an 
effective veto over many proposals for Senate reform 
because of the 24 electoral divisions and the unusual prop- 
erty and residence qualifications in that province that 
Alberta dropped its objection and agreed to the Meech 
Lake meeting. 


Abolition of the Senate 


The 7/50 procedure applies to specific aspects of Senate 
reform, such as the powers of the Senate and the method 
of selection of senators. But if one wished to abolish the 
Senate completely rather than reform it, what would be 
the appropriate procedure to use? 


In this case, one would have to begin by asking whether 
abolition would materially alter or affect any matter sub- 
ject to the unanimity procedure — the most “rigid” of the 
amending procedures. And, as it transpires, it would indeed 
materially affect a matter subject to the unanimity rule: 
the amending formula itself. 


The Senate has a suspensive veto of 180 days over amend- 
ments achieved through proclamation issued by the 
Governor General. If the Senate exercises its veto, the 
amendment is blocked unless the House of Commons con- 
siders the amendment a second time and readopts its res- 
olution. The suspensive veto was designed to ensure, 
among other things, that the Senate could not block an 
amendment to abolish it or replace it with a new institu- 
tion. The Senate also has an absolute veto over amend- 
ments achieved by federal statute law. 


Abolition of the Senate would remove an actor from the 
operation of the amending formula adopted in 1982 and, 
since changes to the amending formula are subject to 
unanimous consent, it could be argued that abolition would 
be subject to unanimity, the most rigid procedure in the 
formula. 


Increasing Territorial Representation in the 
Senate 


The number of senators representing each province in the 
Senate is subject to the 7/50 procedure although, as noted 
above, changes affecting Quebec’s representation might, 
under certain circumstances, also be subject to a bilater- 
al amendment. 
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It might appear to be an oversight that the amending for- 
mula adopted in 1982 does not provide for how the rep- 
resentation of the territories in the Senate is to be achieved 
and, once achieved, how it could be modified. 


In fact, the representation of the territories in the Senate 
is a matter within the exclusive legislative authority of 
Parliament under the terms of the Constitution Act, 1886. 


Thus, representation for the territories in the Senate could 
be altered by federal statute law. However, a radical 
increase in territorial senators could, at some point, be chal- 
lenged as a violation of the federal principle. 


The Retirement Age of Senators 


It is not clear what procedure would apply if it were 
thought advisable to reduce the retirement age of sena- 
tors. 


In 1867, senators were appointed for life. The Parliament 
of Canada reduced tenure from life to age 75 when it 
adopted a federal law entitled the British North America 
Act, 1965 (retitled the Constitution Act, 1965 in 1982). In 
the Senate reference of 1979, the Supreme Court of Canada 
ruled that the fundamental character of the Senate could 
not be altered by unilateral action by the Parliament of 
Canada, but it upheld the federal statute of 1965: “The impo- 
sition of compulsory retirement at age seventy-five did 
not change the essential character of the Senate.” 


It would probably be constitutional for Parliament to fur- 
ther reduce the retirement age to 70 by a federal statute. 
However, there is a possibility the courts might find that 
an attempt to reduce dramatically the retirement age to, 
say, 55 might constitute a change to its essential charac- 
ter and be beyond the unilateral power of Parliament. 


An attempt to replace the fixed age for retirement with a 
fixed mandate of, let us say, ten years might constitute a 
change in the method of selecting senators. If this were 
the case, it would be subject to the 7/50 rule. On the other 
hand, since tenure is not mentioned in section 42 — the 
7/50 procedure — there is an argument that it is covered 
by section 44 — the unilateral power of Parliament — 
since the two procedures are exhaustive. 
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The Election of Senators 


Senators are currently summoned by the Governor General 
on the advice of the Prime Minister (section 24 of the 1867 
act). It would require a 7/50 amendment to replace this 
method of selecting senators with a requirement that they 
be elected. 


Alberta adopted a law to provide for the popular election 
of persons to represent the province in the Senate. Though 
not constitutionally bound to do so, Prime Minister Brian 
Mulroney did recommend that the Governor General 
appoint Stan Waters to the Senate on June 16, 1990, fol- 
lowing his selection by the people of Alberta. Prime Minister 
Mulroney also appointed persons to the Senate whose 
names had been submitted by the provinces during the Meech 
Lake ratification period. 


There is nothing to prevent Parliament from adopting a 
law respecting popular consultation on Senate appointments, 
but the only binding procedure under the Constitution of 
Canada will be the procedure now in place until it is 
altered by a 7/50 amendment. 


RESOLUTIONS 


The formula adopted in 1982 provides a legislative model for 
initiating and ratifying amendments. It is the resolutions adopt- 
ed by the appropriate number of legislative bodies that autho- 
rize the issuance of a proclamation by the Governor General 
amending the Constitution of Canada. While the legislative 
model could be supplemented by other processes — such as 
executive federalism or popular participation — the resolu- 
tions alone provide the legal basis for amending the Constitution. 


Resolutions, therefore, merit special attention. Four aspects 
are of particular interest: 


Should there be preambles? 
Should all legislative bodies adopt identical texts? 


Should all legislative bodies adopt the text of the amend- 
ment in both English and French? 


Are resolutions severable? 
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Preambles to Resolutions 


The legislative body which initiates the procedure to amend 
the Constitution may include a preamble in the resolution 
that proposes the amendment. Or a resolution containing 
such a preamble may be suggested and agreed to in the 
course of intergovernmental discussions on a proposed 
amendment to the Constitution. 


Such preambles may, among other things, recite the legal 
authority for making the amendment and historical events 
leading to it, or the reasons why the amendment is desirable; 
or they may indicate how the amendment follows from 
past commitments or underline a political intention to 
take some action in the future. Nevertheless, preambles are 
not part of the amendment, and it is probably not essential, 
therefore, that all legislative bodies adopt the same, or 
any, preamble in passing amendment resolutions. 


It cannot be said with complete certainty what legal effect, 
if any, might be given to a preamble in a resolution propos- 
ing a constitutional amendment that was approved by the 
required number of legislative bodies along with the pro- 
posed amendment itself. The preamble might be looked 
upon by the courts as a useful aid to interpretation if the 
text of the amendment was ambiguous. On the other hand, 
if the preamble had not been approved by a sufficient num- 
ber of legislative bodies — either because they did not deal 
with it or because they used different preambles — the 
courts would likely refrain from taking any version into 
consideration. 


In these circumstances, it would seem prudent to treat pre- 
ambles with care. Some legislative bodies including, for 
example, the legislative assembly of Alberta, prefer, as a 
matter of principle, to avoid them. From all this, it seems 
desirable for all concurring governments to use the same 
preamble or none at all. 


Approval of Identical Amendment Texts 


It almost goes without saying that the precise text of an 
amendment should be approved in identical terms by the 
necessary number of legislative bodies. It is conceivable 
that a legislative assembly might “authorize” a procla- 
mation by the Governor General under section 38, 41 or 
42 in very general terms, and thus delegate to the Queen’s 
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Privy Council for Canada the power to choose the final word- 
ing of an amendment or, perhaps, a suitable text in the 
other official language. It would appear, however, that 
there would have to be precise wording in the authoriz- 
ing resolution to this effect, and it would still remain for 
consideration whether sections 38, 41 and 42 permit a 
delegation of this kind. The better view is that legislative 
bodies should adopt the precise text of an amendment: any- 
thing else would be open to challenge. In any event, there 
would seem little to be gained by such an indirect approach. 
The more prudent course, then, would be passage of the 
resolution by the legislative bodies in question with the 
amendment itself expressed in definitive wording and in 
all cases in identical terms. Ensuring that the text is iden- 
tical in all cases raises the question of coordination and 
suggests the utility of, but does not legally require, some 
form of executive federalism. To date, the federal Department 
of Justice has fulfilled the role of ensuring that constitu- 
tional texts are identical. 


Approval in English and French 


The Constitution Act, 1982 exists in both English and 
French versions. Section 57 of the act stipulates that the 
two versions are equally authoritative. The intention 
seems clear that there be English and French versions of 
any amendments to the 1982 act, and that these versions, 
like those of the act as a whole, be equally authoritative. 
Furthermore, all amendments to the Constitution made 
by unilateral action by Parliament under section 44 must 
be adopted in both languages under the terms of the 
Charter of Rights and Freedoms. 


Thus, it can be argued that the Senate, the House of 
Commons and a sufficient number of provinces should 
approve both an English and a French version of any 
amendment. It could be argued, on the other hand, that as 
long as the provinces have, in sufficient numbers, approved 
the substance of an amendment in at least one of the official 
languages, the Queen’s Privy Council for Canada could 
advise the Governor General to proclaim the amendment 
in the two languages, both versions becoming authoritative. 
To remove any doubt, and to avoid a potential dispute 
respecting the wording of the other language version or 
any challenge in the courts, it would seem preferable for 
the legislative bodies concerned to give approval to versions 
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in both languages, whether directly or by inclusion of the 
text in the other language in a schedule. 


Prior to 1982, much of the Canadian constitution was 
enacted in English only by the United Kingdom Parliament. 
Although translations in French exist, none is authorita- 
tive at present. Section 55 of the Constitution Act, 1982 
requires the Minister of Justice to prepare and bring for- 
ward a French version of all portions of the Constitution 
for which such a version does not now exist “as expedi- 
tiously as possible,” for enactment by proclamation pur- 
suant to the procedure then applicable to an amendment 
of the same provisions of the Constitution. Since the 
English text has already been entrenched, it would only 
be necessary to adopt, by resolution, the French text of amend- 
ments to give effect to section 55. The procedure to be fol- 
lowed for adoption would depend upon whether the text 
itself would be subject to a bilateral, a multilateral, a 7/50 
or a unanimity amendment. 


The federal Department of Justice appointed a French 
Constitutional Drafting Committee to provide a draft offi- 
cial French version for the purposes of section 55. The 
report of that committee was tabled in Parliament on 
December 18, 1990, and was circulated to the provinces 
in preparation for proceeding with a resolution. However, 
political circumstances have kept this matter in abeyance. 


Severability of Resolutions 


In an ideal world, it might seem preferable for every con- 
stitutional resolution to be restricted to a single issue 
which in turn should be subject to only one of the amend- 
ment procedures in the formula adopted in 1982. 


In practice, such a neat and tidy approach is not always 
possible. Some issues are subject to more than one proce- 
dure. For example, if one wished to entrench the Supreme 
Court of Canada in the Constitution, the 7/50 rule with 
its three-year time limit for ratification would be brought 
into play. But if entrenchment also involved setting out 
the composition of the Supreme Court, those provisions 
dealing with composition would be subject to unanimous 
consent and there is no time limit for unanimity amend- 
ments. Thus, the full constitutional resolution would be 
subject to the constraints of both the 7/50 and the una- 
nimity procedures. 
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As a political matter, actors in the amendment process 
may decide to proceed with a “package” of amendments 
including both 7/50 matters and unanimity matters. If so, 
the whole “package” would be subject to dual constraints: 
one would have to achieve unanimous consent within three 
years. This was the case with the Meech Lake Accord of 
1987. 


There were those who argued during the Meech Lake rat- 
ification process that, since unanimity was being sought 
on the whole amendment resolution, the three-year time 
limit did not apply because there is no time constraint for 
unanimity matters. This position was not correct: the 
Constitution explicitly provides a three-year time limit 
for matters subject to the 7/50 rule. That legal requirement 
cannot be changed by the political decision of actors 
involved in the amendment process to link a unanimity 
item with a 7/50 item and thereby waive the time constraint. 


If an amendment resolution contains both 7/50 and una- 
nimity elements, the question then arises: can the reso- 
lution be severed so that 7/50 matters can be proclaimed 
when the necessary number of legislative bodies have 
authorized them and the unanimity items can be pro- 
claimed at any time after the expiry of three years when, 
at last, all legislative bodies have taken the necessary 
action? 


The answer is: it depends. 


The Meech Lake Accord was drafted as an unseverable 
whole, reflecting the political will that the various amend- 
ments be adopted as a single package. The resolution read: 


NOW THEREFORE the (Senate) (House of Commons) 
(legislative assembly) resolves that an amendment 
to the Constitution of Canada be authorized to be made 
by proclamation issued by Her Excellency the Governor 
General under the Great Seal of Canada in accordance 
with the schedule hereto. 


In any event, the 7/50 and unanimity provisions respect- 
ing the Supreme Court in the Constitution Amendment, 
1987 were drafted as an integrated whole and to sever them 
would have been difficult even if severability had been con- 
templated by the parties. The intent of the political actors 
was clear: Meech was a “seamless web.” 
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However, it is possible to draft a constitutional resolution 
authorizing a number of amendments and to provide that 
the amendments are severable for the purposes of procla- 
mation. 


On March 21, 1990, the Government of New Brunswick 
sought to foster adoption of the Meech Lake Accord in the 
provinces that had not yet ratified it by introducing a 
“companion resolution” that would address concerns raised 
during the debate on Meech. The “companion resolution” 
contained a number of amendments, but none could be pro- 
claimed prior to the coming into force of Meech (that is, 
the Constitution Amendment, 1987). Furthermore, the 
resolution was drafted to allow for severability: an indi- 
vidual amendment could be proclaimed once the necessary 
conditions had been met even if the appropriate level of 
support for other amendments in the “package” had not 
yet been achieved. The resolution read: 


NOW THEREFORE the Legislative Assembly resolves 
that amendments to the Constitution of Canada be 
authorized to be made by proclamation issued by 
His Excellency the Governor General under the Great 
Seal of Canada in accordance with the schedule (here- 
to entitled Constitution Amendments) or any provi- 
sion thereof, on the adoption of the resolutions required 
for such amendments, but only after the Constitution 
Amendment, 1987, comes into force. 


The notion of severability was reinforced by the citation 
clause for the “companion resolution” which read: 


This schedule or any provision thereof may, if pro- 
claimed, be cited as the Constitution Amendment, 
(year of proclamation) (number, if necessary). 


However, this model was not adopted by first ministers 
when they developed a “companion resolution” in their 
communiqué of June 9, 1990, aimed at resolving the 
impasse on the Meech Lake Accord. Their “companion res- 
olution” was not severable: it was, as in the case of Meech, 
all or nothing. 
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AMENDMENTS 
PROCLAIMED SINCE 
1982 


HERE HAVE BEEN four amendments to the 

Constitution of Canada made by proclamation 
since patriation on April 17, 1982. The first, the 
Constitution Amendment Proclamation, 1983, occurred 
in 1984 and was concerned with Aboriginal rights. 
The second, the Constitution Amendment, 1987 
(Newfoundland Act), dealt with the entrenchment of 
the denominational school rights of the Pentecostal 
Assemblies in Newfoundland. The third, the Constitution 
Amendment, 1993 (New Brunswick), established the 
equality of the English-speaking and French-speak- 
ing communities in New Brunswick. The fourth, the 
Constitution Amendment, 1994 (Prince Edward 
Island), relieved Canada of the obligation to provide 
steamboat service to the Prince Edward Island upon 
completion of a “fixed link” joining the Island to New 
Brunswick. 


5: Amendments Proclaimed since 1982 


THE CONSTITUTION AMENDMENT 
PROCLAMATION, 1983 


The patriated Constitution contained a provision requiring a 
first ministers’ constitutional conference before April 17, 1983, 
on the identification and definition of Aboriginal rights to be 
included in the Constitution (Part IV, section 37 of the Constitution 
Act, 1982). Representatives of the Aboriginal peoples of Canada 
and elected representatives of the two territories were to be invit- 
ed to participate in the discussion of matters directly affecting 
the Aboriginal peoples and matters that, in the opinion of the 
Prime Minister, directly affected the territories. 


This constitutional requirement for a first ministers’ conference 
on Aboriginal issues set into motion a process involving seventeen 
participants: the federal government, the ten provinces, two ter- 
ritorial governments and the four Aboriginal associations (the 
Assembly of First Nations, the Inuit Committee on National Issues, 
the Native Council of Canada and the Métis National Council). 
However, the territorial governments and Aboriginal organizations 
had no formal role in the ratification of any amendment which 
might result from the process. 


There were originally only three Aboriginal associations par- 
ticipating, but political pressure and a pending court action 
resulted in the Métis National Council (formerly part of the Native 
Council of Canada) being invited to participate as a separate 
group. Quebec attended as an observer but was not willing to 
agree to any amendment until its own constitutional agenda 
had been addressed. 


In preparation for the 1983 First Ministers’ Conference, a series 
of multilateral conferences was convened at both the official and 
ministerial levels and involved the participation of the seven- 
teen parties. These early multilateral meetings focused on con- 
cepts and ideas rather than on draft proposals. It was not until 
the First Ministers’ Conference that draft wording was actu- 
ally proposed. 


The multilateral meetings leading to the 1983 First Ministers’ 
Conference were private and the conference itself was partly 
private and partly televised. The process could best be described 
as one of extended executive federalism — because all parties 
around the table represented governments or, in the case of the 
Aboriginal participants, what might be called “governments in 
waiting.” 
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The 1983 Constitutional Accord on Aboriginal Rights was signed 
on March 16, 1983, by the Government of Canada and nine 
provincial governments (all except Quebec which, while not 
opposed to the proposed amendment, would not be an active 
player until after its own demands had been resolved). The 
Accord was also signed (under the heading “and with the par- 
ticipation of:”) by the four Aboriginal organizations and the gov- 
ernment leaders of the territories. 


The 1983 Conference on Aboriginal Constitutional Matters result- 
ed in the 1983 Constitutional Accord, which set out the first amend- 
ment to the Constitution Act, 1982. The scope of sections 25 and 
35 was expanded to apply to existing and future land claims 
agreements. In addition, section 35 was amended to ensure that 
the rights referred to in that section apply equally to male and 
female persons. A new section 35.1 was created to ensure that a 
first ministers’ conference with Aboriginal participation would be 
convened prior to any amendments to the provisions of the 
Constitution which directly affect the Aboriginal peoples. 


The most striking amendment was the addition of the new Part 
IV.1 and the new section 37.1, which required at least two fur- 
ther first ministers’ conferences to deal with Aboriginal consti- 
tutional matters. The last of these conferences was to be held by 
April 17, 1987. } 


It was the first amendment agreed to under the new amending 
procedures and there were some glitches that had to be worked 
out. For example, the citation clause in the proposed amend- 
ment stated: “This Proclamation may be cited as the Constitution 
Amendment Proclamation, 1983.” It was only when the Governor 
General’s proclamation was being drawn up over a year later that 
it was concluded that it would have been more appropriate to 
identify the amendment as the Constitution Amendment, 1983, 
the proclamation being a separate instrument bringing the 
amendment into force. 


Furthermore, it was subsequently concluded that it would have 
been preferable to identify the amendment as the Constitution 
Amendment, Year of Proclamation and to fill in the actual year 
at the time of proclamation. Since it was a 7/50 amendment and 
could not be proclaimed until a year had elapsed from the date 
of adoption of the resolution initiating it unless all provincial assem- 
blies adopted resolutions of dissent or assent in less time, and 
since Quebec would take no action on the matter, proclamation 
could not occur prior to 1984. 


OF 


5: Amendments Proclaimed since 1982 


A practice firmly established during this process, however, was 
that once there was agreement on the nature of an amend- 
ment, the federal Department of Justice would be asked to 
translate the intent into a legal draft in English and French 
upon which other governments and participants would comment. 


The ratification process was low-key and timely, but there was 
little public participation. It was “initiated” when Nova Scotia 
adopted the first resolution on May 31, 1983. In just over six 
months (that is, on December 2, 1983), it was adopted by 
Parliament and all provinces except Quebec. 


There was one day of hearings in Manitoba, but no other leg- 
islative body provided for hearings. The resolution was debat- 
ed for only one day and adopted unanimously in Newfoundland, 
Prince Edward Island, Saskatchewan, Alberta and British 
Columbia. It was debated for one day only in Nova Scotia, but 
the vote was split (36 to 4). In New Brunswick, there were two 
days of debate and the vote was split (41 to 1). There were four 
days of debate and unanimous adoption in Ontario and Manitoba. 
The House of Commons debated the amendment for two days 
and the Senate for five days; in both cases, it was adopted 
unanimously. Because Quebec took no action, the amendment 
could not be proclaimed until after May 31, 1984 (..e., until after 
a year had elapsed from its initiation). 


The federal Department of Justice drew up the text of the 
proclamation, in collaboration with the Federal-Provincial 
Relations Office. The provinces, territories and Aboriginal orga- 
nizations were not involved in developing this text, which was 
largely a technical instrument to bring the amendment into force. 


Proclamation of the Constitution Amendment Proclamation, 
1983 occurred in Ottawa on the grounds of Rideau Hall, the 
Governor General’s residence, on June 21, 1984. 


THE CONSTITUTION AMENDMENT, 1987 
(NEWFOUNDLAND ACT) 


When Newfoundland entered Confederation in 1949, the Terms 
of Union were set out in the schedule to the Newfoundland Act 
(known, prior to 1982, as the British North America Act, 1949). 


92 


5: Amendments Proclaimed since 1982 


Term 17 of the Terms of Union provided that rights respecting 
denominational schools, common (amalgamated) schools and denom- 
inational colleges existing by law in Newfoundland at the time 
of Union were entrenched in the Constitution: in particular, the 
right to public funding on a non-discriminatory basis. 


The Pentecostal Assemblies did not enjoy by law such denom- 
inational school rights in 1949, but over the succeeding years 
they did establish schools which were duly recognized. They want- 
ed to provide constitutional protection to these acquired rights 
and the Government of Newfoundland was agreeable. 


Discussions were held with the federal government on an 
amendment to Term 17 to extend entrenched denominational 
school rights to the Pentecostal Assemblies. The federal 
Department of Justice prepared a legal text in English and 
French to achieve this end. 


The Constitution Amendment, Year of Proclamation (Newfoundland 
Act) was introduced into the House of Assembly on April 8, 
1987, and debate was commenced and concluded on the morn- 
ing of April 10. There were no hearings. 


The amendment moved just as quickly through Parliament. It 
was introduced in the House of Commons on April 27, 1987, and 
it was debated and adopted without division on June 23, 1987. 
There were no hearings. It was introduced in the Senate on June 
26 and was debated and adopted on June 30, 1987. 


The amendment was proclaimed on December 22, 1987, in the 
Governor General’s study and became the Constitution Amendment, 
1987 (Newfoundland Act). 


THE CONSTITUTION AMENDMENT, 1993 
(NEW BRUNSWICK) 


The third amendment by proclamation had a much longer his- 
tory. New Brunswick adopted a bill which became known as 
Bill or Law 88 in 1981. It received royal assent on July 17, 1981. 


Bill 88 provided for the equality of status and equal rights and 
privileges for the English and French linguistic communities 
of New Brunswick and recognized their right to distinct insti- 
tutions within which cultural, educational and social activities 
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may be carried on. Premier Richard Hatfield, who had sup- 
ported Prime Minister Trudeau’s unilateral patriation pack- 
age of October 1980, asked whether Bill 88 could be entrenched 
in the Constitution at the time of patriation. The Prime Minister 
thought this would complicate matters and suggested it should 
be held in abeyance for action after patriation had been achieved. 


However, following patriation, the Hatfield government’s attempts 
to secure greater equity in practice for the French-speaking 
community was met with growing opposition by some portions 
of the English-speaking community and the Premier did not push 
for a constitutional amendment. The McKenna government, 
which took office on October 27, 1987, was committed to the 
constitutional entrenchment of Bill 88. 


Premier Frank McKenna subsequently concluded, as had the 
Government of Canada, that the entrenchment of the princi- 
ples of Bill 88 would be preferable to entrenching the precise 
provisions of the bill, some of which might have been potentially 
ambiguous and could have provoked needless court challenges. 
It was in this light that the Premier sought agreement with the 
federal government, in the context of the ratification of the 
Meech Lake Accord, on a companion bilateral amendment to 
recognize the role of the legislature and Government of New 
Brunswick to promote the equality of status and equal rights 
of the two linguistic communities. 


The companion bilateral amendment was developed on the 
basis of the public hearings undertaken by a select committee 
of the New Brunswick legislature on the Meech Lake Accord 
in 1989. The bilateral amendment formed part of a companion 
resolution to improve the Meech Lake Accord introduced in the 
Assembly on March 21, 1990, and which was debated for three 
days. Following the Constitutional Agreement of First Ministers 
on June 9, 1990, it was withdrawn and a bilateral amendment 
on the equality of the two linguistic communities agreed upon 
in Ottawa on June 9 was introduced along with the Meech 
Lake Accord and a broader companion resolution. The three res- 
olutions were adopted on June 15. However, following the death 
of the Meech Lake Accord, no further action was taken on New 
Brunswick’s bilateral amendment, the language of which was 
closely related to the distinct society/linguistic duality clause 
in the Meech Lake Accord. 


Another attempt at a companion bilateral amendment on the 
issue was made in the context of the Charlottetown Accord 
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negotiations. The text was drafted by the federal Department 
of Justice after private discussions between federal and New 
Brunswick officials. The bilateral amendment differed somewhat 
from the 1990 text. It was attached to the Charlottetown Accord 
and put to the people in the referendum of October 26, 1992. 
The referendum passed in New Brunswick with the support of 
over 61 percent of the vote in the province, although it was not 
successful nationally. 


The Government of New Brunswick decided that it had received 
a mandate to act on the bilateral amendment, the principle of 
which had been examined by the New Brunswick Commission 
on Canadian Federalism (September 10, 1990 to January 14, 
1992) and a select committee of the legislature on the Constitution 
(February 12, 1992, to March 27, 1992). Given the extensive 
examination of the issue during focus-groups, in-presentations 
and public hearings over the previous two years and the ref- 
erendum results, the provincial government decided against 
further public consultations. The bilateral amendment resolu- 
tion was introduced on December 4, 1992, and was adopted on 
December 8, 1992, after two days of debate, by a vote of 37 yeas 
and 8 nays. 


The New Brunswick bilateral amendment resolution was intro- 
duced into, debated and adopted by the Senate on December 
16, 1992. There were no hearings and the resolution was adopt- 
ed without division. This was the first (and, to date, the only) 
amendment resolution leading to a proclamation by the Governor 
General that was disposed of by the Senate before the House 
of Commons. 


The resolution was introduced in the House of Commons on 
December 8, 1992, and was debated for one day on December 
11, 1992. For technical reasons, it was put to a vote on February 
1, 1993. There were no hearings and the resolution was adopt- 
ed unanimously, on division. 


The Constitution Amendment, 1993 (New Brunswick) was pro- 
claimed by the Governor General in the ballroom of Rideau 
Hall in Ottawa on March 12, 1993. 


Prior to proclamation of the New Brunswick amendment, 
Deborah Coyne, a private citizen resident in Ontario, launched 
an action in the Federal Court of Canada on February 15, 1993, 
for a declaration that the Governor General had no jurisdiction 
to issue the proclamation. She alleged, among other things, 
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that the amendment went beyond the use of English or French 
within a province and that it was subject to the 7/50 general 
amending procedure, not the bilateral procedure. Ms. Coyne ulti- 
mately concluded that the Federal Court lacked jurisdiction 
for hearing the case and withdrew her application. The Federal 
Court passed an order striking out her request for a declara- 
tion on July 30, 1993. 


THE CONSTITUTION AMENDMENT, 1994 
(PRINCE EDWARD ISLAND) 


For the better part of a century, there have been advocates of 
linking Prince Edward Island to the mainland by a bridge or 
a tunnel and opponents who feared a fixed link would cause the 
Island to lose its special character, would have a harmful envi- 
ronmental impact and would not necessarily have economic 
benefits. 


It was the decision of whether or not to proceed with a fixed 
link that deeply divided Islanders. A referendum was held on 
January 18, 1988, and over 59 percent voted in favour of the 
fixed link. Once the decision had been taken, there was a tech- 
nical matter to resolve. The federal government, under the 
Island’s Terms of Union of 1873, had a constitutional obliga- 
tion to provide and defray all the costs of a steamboat service 
linking the Island to the mainland. The question arose: could 
the fixed link replace the federal government’s obligation to pro- 
vide a boat service? In March 1993, the federal court ruled that 
it could not. The court also raised questions about the consti- 
tutionality of levying tolls on a fixed link, given the obligation 
to defray all costs of the steamboat service. 


The federal and provincial governments negotiated the text of 
an amendment that would clarify that the fixed link is an 
acceptable substitute for the existing ferry service and that the 
federal government or a private developer would have the right 
to charge tolls for use of the fixed link. Again, the federal 
Department of Justice drafted the text. 


The constitutional resolution was introduced into the Prince Edward 
Island Assembly and adopted unanimously after one day of 
debate on June 15, 1993. There were no public hearings. 
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The resolution was subsequently introduced into the House of 
Commons on February 15, 1994, and debated for one day before 
it was adopted on February 16, 1994, on a recorded division. 
There were no public hearings. It was then submitted to the 
Senate on February 24, 1994, and debated for three days before 
it was adopted on division on March 21, 1994. There were no 
public hearings. 


The Constitution Amendment, 1994 (Prince Edward Island) 
was proclaimed at the Governor General’s residence in Ottawa, 
Rideau Hall, on April 15, 1994. 


THE PRECEDENTS 


All four amendments proclaimed since 1982 resulted from exec- 
utive level discussions — “executive federalism” in the case of 
the three bilateral amendments and “extended executive fed- 
eralism” in the case of the Aboriginal rights amendment. 


There were no legislative hearings after introduction of each 
of the amendment resolutions (except for one day of hearings 
in Manitoba on the Aboriginal rights amendment). 


There was wide public involvement in the broad public policy 
issue at stake in the case of the Prince Edward Island amend- 
ment and the New Brunswick amendment. Once the decision 
was taken on the fixed link, the policy issue had largely been 
resolved. The amendment was largely a technical matter. 


The substance of the New Brunswick amendment had been 
debated for over a decade. The English-speaking community 
was divided on whether or not the equality of the two commu- 
nities should be entrenched. The French-speaking community 
was divided in the latter years on whether the language of the 
amendment should be designed to provide precise justiciable 
rights or whether it should be more concerned with the princi- 
ple. The text of the proposed amendment was put before the 
people during the 1992 referendum. Against this background, 
no hearings were held on the precise amendment proposal. 


All four amendments were essentially one-issue amendments, 
although the Aboriginal rights amendment had several facets. 
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The bilateral amendments, obviously, were supported by the 
provincial governments concerned and no government opposed 
the 7/50 Aboriginal amendment (although Quebec did not par- 
ticipate in the ratification process). In all cases, the govern- 
ments had the confidence of the elected House and were able 
to secure adoption of the constitutional resolutions in a timely 
fashion. 


In all cases, the federal Department of Justice drafted the actu- 
al text of the amendment resolution and the federal draft pro- 
vided the basis for provincial (and, in one case, Aboriginal and 
territorial) comment. 


In the case of the three bilateral amendments, the amend- 
ments were initiated by adoption of a resolution by the province 
concerned. Only subsequently was action undertaken in the 
Senate and the House of Commons. 


Section 47 of the Constitution Act, 1982, which provides the 
Senate with a six-month suspensive veto over amendments 
made by proclamation, including bilateral amendments, sug- 
gests to some that the House of Commons should pronounce 
upon an amendment first. The Senate could then determine 
whether it wished to exercise its veto by rejecting, amending 
or refusing to take action on the resolution adopted by the House. 
After six months, the House of Commons could overcome neg- 
ative action or inaction by the Senate by readopting its initial 
resolution. 


However, section 46 makes clear that the Senate could initiate 
an amendment on its own and need not wait to respond to 
action by the House of Commons. Thus, there was no problem 
in the Senate’s adopting the New Brunswick bilateral amend- 
ment a month and a half before it was put to a vote in the 
House of Commons. 
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ATTEMPTS AT 
CONSTITUTIONAL 
AMENDMENT SINCE 
1982 


HERE HAVE BEEN more unsuccessful than suc- 

cessful attempts to amend the Constitution of 
Canada since 1982. Unsuccessful attempts may be 
divided into three categories: those pursued by gov- 
ernments acting in concert; those proposed by gov- 
ernments acting unilaterally; and non-government 
initiatives. 


GOVERNMENTS ACTING IN CONCERT 


There have been six unsuccessful attempts by governments 
acting in concert to amend the Constitution: the second con- 
stitutionally mandated Aboriginal rights process; a non-Aboriginal 
rights constitutional amendment process; the Manitoba lan- 
guage amendment; the powers of the Senate amendment; the 
Meech Lake process; and the Charlottetown Accord process. 


—— 6: Unsuccessful Attempts at Constitutional Amendment Since 1982 ——— 


The Second Aboriginal Rights Process (1983-87) 


After agreement was reached on the Constitution 
Amendment Proclamation, 1983 at the First Ministers’ 
Conference on March 16, 1983, the participants began to 
prepare for three more first ministers’ conferences on 
Aboriginal rights — one that had been agreed upon in the 
political accord of March 16 and two that would be required 
under the terms of the amendment following its eventual 
proclamation. 


Participants were conscious that a high degree of con- 
sensus would be required. With Quebec not participating 
in the ratification process, seven of the other nine provinces 
representing at least 50 percent of the population would 
have to support an amendment. In addition, governments 
wanted significant support from the Aboriginal organiza- 
tions. 


Prior to the 1984 First Ministers’ Conference, meetings of 
officials took place in technical working groups representing 
the 17 governments or Aboriginal organizations. Four 
working groups were constituted to deal with: Aboriginal 
rights; self-government; land and resources; and equality. 
The working groups allowed all participants to understand 
the complexity of the issues and encouraged Aboriginal 
leaders to focus their attention on a few items of particular 
concern. In the end, it became clear that Aboriginal leaders 
wished to focus on self-government. 


At the 1984 First Ministers’ Conference, the federal gov- 
ernment introduced a draft amendment to implement self- 
government through delegated powers; this fell substantially 
short of the expectations of the Aboriginal peoples. While 
the proposal did not win the support of the Aboriginal 
leadership and was supported by only three provinces, it 
nevertheless brought the concept of self-government to 
centre stage. Although self-government had been discussed 
as a concept during parliamentary discussions, and 
Aboriginal groups had made their own suggestions regard- 
ing a self-government amendment, the federal govern- 
ment withheld its draft constitutional amendment until 
the conference. Other participants reacted negatively to 
this surprise proposal and the conference ended without 
agreement. 
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The process leading to the 1985 First Ministers’ Conference 
focused on constitutional drafts. These drafts recognized 
self-government rights of the Aboriginal peoples while 
ensuring that such rights could only be exercised in accor- 
dance with agreements negotiated with the federal and 
provincial governments. The federal draft was circulated 
in advance and reflected prior multilateral discussions. At 
least six provinces were prepared to support a version 
modified by Saskatchewan. However, two of the Aboriginal 
associations withheld their support. 


Subsequent to the 1985 First Ministers’ Conference, the 
federal government put in place a “two-track” strategy: con- 
stitutional and non-constitutional. Because some provinces 
were not prepared to agree to an amendment without 
more detail on what self-government actually meant, a process 
of self-government negotiations at the community level (i.e., 
the non-constitutional track) was initiated. While these self- 
government discussions were meant to proceed indepen- 
dently of the national debate, they were also intended to 
demonstrate, in concrete terms, what self-government 
actually meant. Multilateral meetings of officials and min- 
isters on the constitutional track continued throughout 1986. 


Well before the final First Ministers’ Conference, it was 
clear that participants did not want to repeat the experi- 
ences of the 1984 and 1985 conferences. From the feder- 
al perspective surprises were to be avoided, and all issues 
were to be addressed by officials — and considered by 
ministers — prior to the conference. All issues were known 
and all variables discussed well in advance of the confer- 
ences. Yet positions did not change, and indeed became fur- 
ther entrenched. For example, Aboriginal leaders continued 
to insist that any amendment should confirm the contin- 
ued existence of their inherent right to self-government. 
They also insisted that this right should be immediately 
enforceable in the Constitution, and that provinces should 
have no role in the constitutional protection of self-gov- 
ernment. Some provinces continued to insist that all ele- 
ments of a self-government amendment should be defined 
prior to agreeing to an amendment, and that there should 
be no constitutional commitment to negotiate. 


To avoid surprises, several approaches to an amendment 
were discussed in the months prior to the 1987 First 
Ministers’ Conference. When it became apparent that an 
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agreement would not be reached on the basis of those dis- 
cussions, several variations of the existing proposals were 
presented on the eve of the conference. Proposals were devel- 
oped by provinces which strongly supported an amendment, 
particularly New Brunswick, Nova Scotia, and Ontario. 
None was capable of achieving the consensus required. 


On the eve of the second day of the conference, the fed- 
eral government drafted an amendment which tried to 
capture the views of all participants, in a best effort to reach 
an agreement. That agreement again failed to achieve the 
necessary degree of support and the conference ended in 
failure on March 27, 1987. It was not clear whether, had 
Quebec been an active participant, the outcome might 
have been different. 


The Non-Aboriginal Constitutional Process 
(1982-83) 


Following patriation of the Constitution, some provinces 
wished to pursue discussions upon constitutional items that 
would not be dealt with in the Aboriginal rights process. 
It was agreed that these matters could be explored ten- 
tatively in a separate process. Meetings at the level of 
officials and ministers on non-Aboriginal rights issues 
could be held just prior to the scheduled meetings on 
Aboriginal rights since many (but by no means all) offi- 
cials would be involved in both processes. Quebec attend- 
ed the meetings as an observer, but would not participate. 


However, to avoid confusion between the two processes and 
the possibility of paralysing linkages, it was decided that 
the non-Aboriginal constitutional meetings would be secret 
and, while held in the same city, at a separate venue. In 
discussions which began in August 1982, it soon became 
apparent that: 


= with patriation, the provinces had lost much of their 
clout in the negotiation process since the federal gov- 
ernment did not have its own non-Aboriginal con- 
stitutional agenda which might provide the basis for 
horse-trading; and 


m the federal government was interested in being real- 
istic and practical — which inevitably meant that it 
would want to whittle down the eight-item agenda 
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proposed by the provinces which included five insti- 
tutional matters (unified family courts, administra- 
tive tribunals, Supreme Court appointments, the 
Senate and lieutenant-governors), one charter issue 
(property rights) and two powers items (cablevi- 
sion/closed circuit television and inland fisheries). 


This process carried on until a meeting of ministers in 
February 1983, at which time the agenda had narrowed 
to four items (administrative tribunals, unified family 
courts, lieutenant-governors and property rights). Unanimous 
agreement by the active participants was reached on only 
one matter — a technical amendment respecting lieu- 
tenant-governors. However, since this was a unanimity item 
under the amending formula and since Quebec would not 
move on any amendment until after its own agenda had 
been addressed, nothing could be accomplished. No fur- 
ther meetings on the non-Aboriginal rights constitution- 
al issues were held. 


The Manitoba Language Amendment (1983-84) 


On December 13, 1979, the Supreme Court of Canada 
upheld, in the Forest case, a decision of the Manitoba Court 
of Appeal to the effect that the 1890 Manitoba statute 
allowing, among other things, Manitoba statutes to be 
printed and published in English only was inoperative. 


The Government of Manitoba gradually moved to adopt 
new laws in both languages and to produce regulations in 
both languages, but it was agreed by the Franco-Manitoban 
community and the government of Premier Howard Pawley 
that the provision of certain social services to francopho- 
nes in areas where they were sufficiently well concentrated 
to justify the services would be more beneficial to the com- 
munity than the immediate translation of old laws which, 
in any event, would not be physically possible. 


There was an immediate pressing and practical problem 
that had to be addressed. The Supreme Court of Canada 
might declare as a consequence of the Forest decision that 
all laws adopted in English only since 1890 were null and 
void — an issue that was raised in the Bilodeau case. If 
all such laws since 1890 were void, chaos would ensue, because 
the legislative assembly itself had been elected on the 
basis of a unilingual English law. 
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To ensure that Manitoba would be able to meet its con- 
stitutional obligations without any threat of chaos in the 
short term, federal and provincial officials agreed that a 
constitutional amendment to provide adequate time for the 
translation, editing and publishing of statutes in French 
was necessary. In return for agreeing to a period of up to 
10 years before the province would have to have com- 
pleted the task, the Franco-Manitoban community want- 
ed a clear recognition that English and French were the 
official languages of the province and, under certain cir- 
cumstances, the public could communicate with certain gov- 
ernment offices or agencies and receive services in English 
or French. 


An amendment to achieve these goals was drawn up by 
federal and Manitoba officials in French and in English 
and was moved in the legislative assembly on July 4, 1983 
(the Constitution Amendment Proclamation, 1983 
[Manitoba Act]). There were public hearings in Winnipeg, 
Thomson, Swan River, Ste. Rose, Brandon, Morden, Arborg 
and Ste. Anne between September 6 and September 27, 
1983, and a large number of witnesses were heard. The 
proposed amendment roused old passions in Manitoba and 
grass-roots opposition — as well as grass-roots support — 
soon dominated the public debate. On January 26, 1984, 
the legislative assembly was immobilized by a bell-ring- 
ing crisis, when the Opposition refused to appear for a vote 
on a motion to terminate debate on the constitutional 
resolution. 


The impasse continued until February 7, 1984, when the 
matter was abandoned by the provincial government. On 
two separate occasions, the House of Commons intervened 
in the debate: 


wf on October 5, 1983, the Prime Minister moved a 
motion to support the agreement on the amendment 
that had been reached by the federal and provincial 
governments with the participation of the Société 
Franco-Manitobaine and to ask the government and 
legislative assembly of Manitoba to take action on the 
issue as expeditiously as possible (under a pre- 
arranged agreement, the motion was “deemed” to 
have been adopted following the October 5 debate); 
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m on February 24, 1984, the Minister of Transport 
(Lloyd Axworthy) moved a similar motion which was 
also “deemed” to have been adopted. 


It was all to no avail. Faced with strong opposition, Premier 
Pawley decided not to pursue the matter. Because of the 
issues raised in the Bilodeau case, the federal govern- 
ment made a reference to the Supreme Court on the valid- 
ity of Manitoba laws enacted in English only. The Supreme 
Court ruled, on June 13, 1985, that all English-only laws 
were invalid but deemed temporarily valid for the mini- 
mum time necessary for their translation and re-enactment 
in English and French. 


Powers of the Senate Amendment (1985) 


The Conservative government that came to power in 
Ottawa in September 1984 was confronted by a Senate that 
had a Liberal majority. Towards the end of the year, the 
Senate blocked a government borrowing authority bill 
and the Government became concerned that its capacity 
to govern would be severely jeopardized if it could not 
secure timely passage of key legislation and, in particu- 
lar, financial bills. 


As the impasse carried on into the new year, the Government 
prepared a constitutional amendment resolution to curb 
the powers of the Senate along the lines of the United Kingdom 
Parliament acts of 1911 and 1949 that restricted the pow- 
ers of the House of Lords. Under the terms of the proposed 
amendment, the Senate would have a suspensive veto of 
30 days on money bills and a 45-day suspensive veto on 
all other bills. Such a change would be subject to the 7/50 
procedure. 


The federal government communicated by telephone and 
by letter with the provinces on its proposed amendment. 
It was made clear to the provinces that the amendment 
was not seen by the federal government as a substitute 
for a more wide-ranging reform of the Senate. Rather, it 
was a limited change to deal with the pressing partisan 
challenge by the existing Senate to the Government’s 
authority. 


The provincial governments were sympathetic and all 
agreed to secure adoption of the resolution by their assem- 
blies, except for Quebec and Manitoba. Quebec would take 
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no action on any constitutional amendment pending redress 
of its own constitutional grievances, but would not oppose 
the amendment. Manitoba’s New Democratic Party gov- 
ernment would not approve the amendment since it could 
only support a proposal to abolish the Senate. 


The Minister of Justice, John Crosbie, introduced the 
Constitution Amendment, year of proclamation (Powers 
of Senate) into the House of Commons on June 7, 1985. 
Ultimately, it died on the Order Paper for two reasons. First, 
the new Liberal government of Ontario, sworn in on June 
26, 1985, was not disposed to support the amendment 
and, with the non-participation of Quebec, the 50 percent 
of the population qualification could not be met for this 
7/50 amendment. Second, the Senate had ceased to obstruct 
the Government and the urgent need for an amendment 
disappeared. 


The Manitoba-Saskatchewan Boundary 
Amendment (1985) 


A portion of the Manitoba-Saskatchewan boundary not 
then constitutionalized had been surveyed and marked 
between 1961 and 1972. It was not, however, entrenched 
in the Constitution through federal legislation with the con- 
sent of the legislatures of the two provinces concerned — 
the pre-patriation method of effecting such a constitu- 
tional change. 


After April 17, 1982, the new constitutional amendment 
procedures required an amendment by proclamation by 
the Governor General authorized by resolutions of the 
Senate, the House of Commons and the legislative assem- 
blies of the two provinces concerned. The appropriate res- 
olutions were drawn up in 1985, but no action was taken 
on them. They could be dusted off and brought forward if 
the federal and two provincial governments concerned 
were in agreement to proceed. 


At the practical level, the border is not in doubt. It has 
been recorded with the Surveyor General of Canada. The 
purpose of the amendment would be to give it constitu- 
tional protection. 
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The Alberta-British Columbia Boundary 
Amendment (1985) 


Portions of the Alberta-British Columbia boundary had been 
based on physical features that may have altered over 
time. Improved surveying methods provided for clarifica- 
tion of those portions between 1979 and 1981 and the 
resurveyed border was recorded by the Surveyor General 
of Canada. 


As in the case of the Manitoba-Saskatchewan border, res- 
olutions for an amendment by proclamation by the Governor 
General authorized by the Senate, the House of Commons 
and the legislative assemblies of the two provinces con- 
cerned were prepared in 1985. The amendment would 
give constitutional protection to the recorded boundary. 


No action was taken on the resolutions, but they could be 
dusted off and brought forward if the federal and two 
provincial governments concerned were in agreement to 
proceed. 


Meech Lake (1987-90) 


The correspondence between Premier René Lévesque of 
Quebec and Prime Minister Trudeau following the agree- 
ment of November 5, 1981, on patriation and the subse- 
quent proclamation of the Constitution Act, 1982 indicated 
that the Premier accepted the legality of the patriation pack- 
age, but not its legitimacy. It also indicated that the Prime 
Minister was willing, under certain circumstances, to 
address some of Quebec’s constitutional concerns. Nothing 
concrete transpired, however. 


In the 1984 general election, the Leader of the Opposition, 
Brian Mulroney, held out an olive branch when he said, 
at Sept-Iles on August 6, 1984: 


There is room in Canada for all identities to be 
affirmed, for all aspirations to be respected, and for 
all ideals to be pursued. 


I know that many men and women in Quebec will 
not be satisfied with mere words. We will have to make 
commitments and take concrete steps to reach the 
objective that I have set for myself and that I repeat 
here: to convince the Quebec National Assembly to 
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give its consent to the new Canadian Constitution with 
honour and enthusiasm. 


I am prepared to study with the provinces possible 
changes to the amending formula. 


But the olive branch was conditional. In the Sept-Iles 
speech, he added: 


But, knowing the importance and the complexity of 
federal-provincial issues, I will not undertake a con- 
stitutional path with ambiguity and improvisation. 
To proceed otherwise would risk making things much 
worse rather than better. Before putting gestures 
which risk engaging us, one more time, in an impasse, 
it is necessary to have precise terms and ground 
rules and to meet the minimal conditions of success. 


The necessary dialogue will open at an opportune 
moment, and will proceed within the framework of 
Canadian federalism, with the legitimate govern- 
ment elected by Quebec. 


Following the election, the new Prime Minister and Premier 
Lévesque met on a number of occasions, but there was no 
indication that they would reopen the constitutional file. 
The Liberal Party of Quebec — the Official Opposition in 
Quebec — adopted on March 3, 1985, a political platform 
called Maitriser l'avenir. It included five conditions for 
resolving Quebec’s constitutional boycott. For its part, the 
Parti Québécois government unveiled its Projet d’accord 
constitutionnel on May 17, 1985, which contained 22 con- 
stitutional demands, including the virtual removal of 
Quebec from the application of the Canadian Charter of 
Rights and Freedoms. 


On December 2, 1985, Robert Bourassa’s Liberals were elect- 
ed as the new Government of Quebec. Nothing transpired 
on the constitutional front until Gil Rémillard enunciat- 
ed Quebec’s conditions for accepting the Constitution Act, 
1982 in a speech at Mont Gabriel on May 9, 1986. The con- 
ditions were essentially the same at those set out in 
Maitriser l'avenir. The Mont Gabriel speech set in motion 
a discreet process aimed at determining whether suc- 
cessful negotiations could be conducted on the Quebec 
conditions. Those conditions related to constitutional recog- 
nition of Quebec’s distinct society; a constitutional veto for 
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Quebec or the equivalent; provincial participation in the 
nomination of Supreme Court judges; constraints on the 
spending power of Parliament; and a strengthening of 
provincial powers over immigration. 


At their annual meeting, the premiers issued the Edmonton 
Declaration of August 12, 1986, which identified as their 
top constitutional priority the launching of a federal- 
provincial process, using Quebec’s five proposals as a basis 
for discussion, to bring about Quebec’s “full and active 
participation in the Canadian federation.” Subsequently, 
further constitutional discussions could be pursued on 
matters such as Senate reform, fisheries and property 
rights. 


In adopting this position, the premiers essentially called 
for a “Quebec round” before pursuing other constitutional 
issues. The Prime Minister formally endorsed this posi- 
tion at the November 1986 First Ministers’ Conference. 


Agreement on the terms of patriation was reached in 
November 1981 through an exercise of executive federal- 
ism. It is not surprising that political actors assumed 
Quebec’s reintegration into the constitutional family could 
be achieved through executive federalism. However, the 
process of executive federalism they adopted was new: there 
were no multilateral mechanisms put in place, such as the 
Continuing Committee of Ministers on the Constitution 
or the Continuing Committee of Officials on the Constitution, 
and there were no deadlines set in advance. 


Rather, there was a double process of bilateralism estab- 
lished for the “vérification des préalables”: formal nego- 
tiations would not be launched unless the minimal conditions 
for success had been met. Gil Rémillard, the Quebec min- 
ister, met each of his provincial counterparts individual- 
ly and, after each meeting, he briefed Senator Lowell 
Murray, the federal minister. Senator Murray met with 
each of the provincial ministers individually and briefed 
Gil Rémillard after each meeting to ensure that there 
were no misunderstandings or misinterpretations. 


Only when this double process of bilateral executive fed- 
eralism produced a reasonable assurance that the politi- 
cal will to reach an accommodation with Quebec had 
emerged was a multilateral meeting of officials convened 
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in Ottawa on March 5-6, 1987. This led to a first minis- 
ters’ conference at a secluded retreat at Meech Lake in the 
Gatineau Hills, just north of Ottawa, on April 30. Agreement 
in principle was reached. Quebec held public hearings on 
the agreement in principle while federal and provincial offi- 
cials refined a legal draft that had been prepared by the 
federal Department of Justice. First ministers met again 
in the Langevin Building in Ottawa on June 2-3, 1987, 
and unanimous agreement on the legal text of a consti- 
tutional amendment resolution was reached. 


The Meech Lake Accord would have changed the amend- 
ing formula in two respects (see Appendix 19): 


m # it would have extended obligatory reasonable com- 
pensation to all cases where a province opts out of 
an amendment transferring provincial legislative 
powers to Parliament (as Premier Lévesque had 
asked in 1981-82); and 


m it would have expanded the list of items subject to 
unanimous consent for amendment by adding Senate 
reform, all aspects of the Supreme Court, the prin- 
ciple of proportionate representation of the provinces 
in the House of Commons and the creation of new 
provinces and the extension of existing provinces 
into the territories (giving Quebec — and all provinces, 
in order to respect the principle of the equality of the 
provinces — a veto over institutional matters where 
opting out was not applicable). 


Initial broad public support greeted the signing of the 
Meech Lake Accord. Quebec moved quickly to approve the 
constitutional resolution on June 23, 1987, thereby initi- 
ating the ratification process. Because Quebec said that 
all five of its conditions had to be addressed to end its con- 
stitutional isolation, the constitutional resolution was 
drafted as an unseverable whole. Since the resolution con- 
tained amendments requiring unanimous legislative 
approval, for which there was no time limit for ratifica- 
tion, and amendments requiring the consent of Parliament 
and two-thirds of the legislative assemblies representing 
at least 50 percent of the population, for which a three- 
year time limit existed, it was determined that: 
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m the resolution would have to be adopted by all leg- 
islative assemblies and Parliament; and 


a unanimous ratification would have to be achieved 
within three years. 


Parliamentary hearings were held on the resolution, but 
no amendments to it would be contemplated by the fed- 
eral government unless there was an egregious error: any 
change would have to be renegotiated with the provinces 
and would invalidate the resolutions already adopted. 
Gradually, various voices started to express concerns: in 
particular, certain women’s organizations, multicultural 
groups, Aboriginal peoples and the territories said their 
interests had been ignored or would be jeopardized or 
harmed by the proposed changes. Canadians, particular- 
ly in Western Canada, felt the new unanimity rule for 
Senate reform would make eventual reform impossible. 
What had been conceived of by governments as the Quebec 
Round, and would open the door to subsequent constitu- 
tional changes, was perceived by many as an exclusion of 
the interests of others. 


To growing popular dissatisfaction was added another fac- 
tor that made ratification problematic. In October 1987, 
the Government of New Brunswick was defeated by an oppo- 
sition that had clearly stated it would not ratify Meech Lake 
unless it was amended. Subsequently, the governments of 
Manitoba and Newfoundland fell: this meant that three 
of the premiers were not signatories of the Meech Lake 
Accord, which was a political agreement, and not legally 
binding. 


During the ratification process (see Appendixes 21 and 22), 
public hearings on the resolution were not held in 
Saskatchewan, Alberta, Nova Scotia, British Columbia or 
Newfoundland, nor in Quebec (where hearings had been 
held on the agreement in principle, but not on the legal 
text). Hearings that did not produce changes to the legal 
text were held by the House of Commons (jointly with the 
Senate on one occasion, separately on another), Prince 
Edward Island and Ontario. Hearings in New Brunswick 
suggested the desirability of changes, perhaps through a 
companion (or supplementary resolution), and hearings in 
Manitoba also suggested changes — notably the adoption 
of a “Canada clause” to embrace all of the basic charac- 
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teristics of Canada, and not just Quebec’s distinct society. 
Separate hearings by the Senate resulted in changes to 
the resolution by the Senate: this required a second res- 
olution by the House of Commons to override the Senate. 


It became clear in the course of public hearings that the 
proclamation of the Charter of Rights and Freedoms in 1982 
had a profound effect on Canadian society: it had creat- 
ed a sense of empowerment under the Charter, particu- 
larly among minorities, and a sense of ownership of the 
Constitution. Furthermore, the Charter gave Canadians 
a fundamental legal tool to challenge federal and provin- 
cial government action. 


New Brunswick proposed a companion resolution to address 
the concerns of those who felt excluded from the Quebec 
Round. The House of Commons held hearings on New 
Brunswick’s companion resolution and responded affir- 
matively in the Charest Report of May 17, 1990. 


By the beginning of June 1990, with the June 23 dead- 
line for ratification only a few weeks away, two provinces 
(New Brunswick and Manitoba) had not ratified Meech Lake 
and one (Newfoundland) had rescinded its earlier approval. 
From June 3 to June 9, first ministers met in another 
exercise of executive federalism, in private. On June 9, they 
issued a communiqué that seemed to provide the basis for 
the successful ratification of the Meech Lake Accord, but 
that did not transpire. 


New Brunswick adopted three resolutions on June 15 — 
one on the Meech Lake Accord, one on a companion res- 
olution that would supplement the Meech Lake Accord 
and one on a bilateral amendment on the equality of the 
two linguistic communities in New Brunswick. The 
Government of Manitoba, with the support of the two 
opposition parties, sought to introduce, from June 12 to 
the expiry of the ratification period, the Meech Lake con- 
stitutional resolution, but one New Democratic Party 
member, Elijah Harper, refused the unanimous consent 
necessary to proceed. 


In Newfoundland, there was a question of political will to 
resolve. Under the terms of the June 9 constitutional 
agreement, the Premier of Newfoundland agreed to “under- 
take to submit the Constitution Amendment, 1987 for 
appropriate legislative or public consideration and to use 
every possible effort to achieve decision prior to June 238, 
1990.” As the deadline for ratification drew near, it was 
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apparent that Manitoba would not be able to meet it for 
procedural reasons. If Manitoba could not ratify the res- 
olution within the three-year time limit, was the amend- 
ment dead? In the circumstances, why would the House 
of Assembly in Newfoundland have to pronounce one way 
or the other? 


The federal government, seeking a way out of what appeared 
to be an impasse because of the procedural problem in 
Manitoba, thought that if Newfoundland demonstrated 
its political will by adopting the amendment before the dead- 
line, a reference could be made to the Supreme Court of 
Canada on whether the second resolution assenting to 
the amendment — by Saskatchewan, on September 23, 1987 
— could be deemed the resolution that initiated the Meech 
Lake ratification process. If so, Manitoba would have up 
to three months to resolve its procedural problems and, 
of course, Quebec would have to adopt the resolution again. 


If, however, Newfoundland had not demonstrated its polit- 
ical will to resolve the issue by adopting the resolution, 
the Court would have to pronounce on a situation where 
there were technical difficulties in one province and no demon- 
stration of a firm commitment to action in another. The 
Government of Canada felt that only the technical issue 
in Manitoba should be outstanding when the Court was 
asked to pronounce. 


This proposition was put to Premier Clyde Wells on June 
22 by Senator Murray. Premier Wells thought that an 
immediate vote in Newfoundland would result in rejection 
of the amendment and he felt the Court should pronounce 
on legalities, not political commitment, even if the reso- 
lution had not been adopted by Newfoundland. Senator 
Murray disagreed. When the Manitoba and Newfoundland 
assemblies adjourned on June 22 without having brought 
the matter to a vote, the Meech Lake Accord was deemed 
to be dead. 


The failure of Meech was therefore attributed in large mea- 
sure to three factors: process, substance and political will. 
On the question of process, it was clear that not involving 
the public in hearings until every legal detail had been 
locked in was unsatisfactory. On the question of process, 
also, it was felt that the indivisible character of the con- 
stitutional resolution subject to the double constraints of 
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unanimity and three years might be at issue and, indeed, 
perhaps the amending formula itself might need to be reex- 
amined. On the question of substance, it was also clear 
that there was not broad public understanding and support 
outside Quebec for a limited Quebec Round: rather, there 
was a desire to be comprehensive and inclusive. On the 
question of political will, the lack of a vote in Newfoundland 
meant that the federal government could not make an 
extraordinary reference to the Supreme Court arising out 
of purely procedural difficulties. 


The Charlottetown Accord (1990-92) 


After the failure of Meech, it might have been preferable 
to take a pause, to reflect and to await a more opportune 
time to return to constitutional issues. That could not be. 


Meech died on the eve of La St-Jean Baptiste, the féte 
nationale, or national holiday, of Quebecers. June 24 is a 
public holiday in Quebec and the streets of Montreal 
seethed with blue and white provincial flags as national- 
ist sentiment ran high. Polls suggested that over 60 per- 
cent of Quebecers would have supported sovereignty if a 
referendum were held at that time. Sovereignists, indeed, 
called for an immediate referendum. 


Throughout the rest of Canada, feelings were also running 
high. In some quarters, there was a call for Quebec to 
become a province like all the others or to depart — and 
not necessarily on the most generous terms. There was anger 
also among those who had felt excluded from the Quebec 
Round and who wanted to see their constitutional goals 
realized. 


During the summer of 1990, a crisis occurred when 
Mohawks at Oka, Quebec, put up barricades in the course 
of a dispute with the townspeople and the Quebec Provincial 
Police. Matters escalated and a Quebec Provincial Police 
officer was killed. A settlement was eventually reached, 
but not until after the Canadian Armed Forces had been 
drawn in. One effect of the Oka crisis was to highlight the 
need for governments to address long-standing Aboriginal 
constitutional concerns, including the issue of Aboriginal 
self-government. 
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The atmosphere was volatile and it was imperative to buy 
time until cooler heads and more rational analysis could 
prevail. 


It was in Quebec that the situation was most acute. To the 
perception of the “betrayal” of Quebec by the rest of Canada 
on November 5, 1981, was added the perception of “rejec- 
tion” of Quebec by the rest of Canada on June 23, 1990. 


The Quebec Liberal Party, during the last period of the 
Meech Lake ratification process, reaffirmed its support for 
the Meech Lake Accord in February 1990 and established 
an internal commission, under the chairmanship of Jean 
Allaire, to develop a constitutional position for the sub- 
sequent round of negotiations that would follow the procla- 
mation of Meech. The Allaire Report, published on January 
28, 1991 — after the demise of Meech — represented a 
radical departure from the five conditions that had led to 
the Accord. 


The Meech Lake Accord had been high on symbolism and 
affirming the right of Quebec to be an active participant 
in Canada’s future constitutional development. It would 
have recognized Quebec as a distinct society within Canada, 
entrenched the existing statutory requirement that three 
of the nine Supreme Court judges come from the Quebec 
civil law bar, provided a veto for Quebec — and all other 
provinces — over the reform of national institutions and 
the creation of new provinces, established a constraint on 
the exercise of the spending power of Parliament and 
expanded the jurisdiction of Quebec over immigration (an 
area of joint jurisdiction, but with federal primacy, under 
the Constitution). 


The Allaire Report — which was adopted by the Quebec 
Liberal Party — rejected this approach and focused square- 
ly on a new distribution of powers that would have expand- 
ed considerably the jurisdiction of Quebec at the expense 
of the federal Parliament. It recommended a new Canadian 
political structure that would reinforce the Canadian eco- 
nomic union, while providing political autonomy for the 
Quebec state, principally by establishing exclusive Quebec 
legislative jurisdiction over 22 areas, ranging from mat- 
ters such as social affairs, culture, health, family policy 
and manpower policy to communications, the environ- 
ment, agriculture and public security. 
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The report also recommended that a Quebec referendum 
be held before the end of the fall of 1992, either on a 
Quebec—Canada proposal for reform or on the accession 
of Quebec to sovereignty. 


The Allaire Report was an expression of the high level of 
nationalist sentiment in Quebec in the wake of the fail- 
ure of Meech, but many interests in the rest of the coun- 
try rejected it as unrealistic. 


On September 4, 1990, the Quebec National Assembly 
established an “extended” legislative commission, com- 
posed of 36 persons, including 17 who were not elected politi- 
cians and who represented municipalities, unions, cooperatives, 
the cultural milieu, business and education. The elected 
politicians on the commission included three Quebec MPs 
from the federal Parliament. It was co-chaired by Michel 
Bélanger and Jean Campeau. 


The commission’s mandate was to examine the political 
and constitutional status of Quebec and to make recom- 
mendations to the National Assembly. The commission’s 
composition was designed to foster as broad a consensus 
as possible among Quebecers. The commission held pub- 
lic televised hearings in eleven cities and towns in Quebec, 
received 607 briefs and heard 237 groups or individuals. 


The Bélanger-Campeau Commission concluded in its report 
on March 27, 1991, that there were two possible solutions 
to bring to an end the impasse between Quebec and the 
rest of Canada: 


= aprofoundly altered federal system; or 
= ## Quebec sovereignty. 
The commission recommended that the National Assembly: 


m $$adopt a referendum law that would require a refer- 
endum on sovereignty as early as June 8, 1992, and 
no later than October 26, 1992; and 


m establish two legislative commissions, one to exam- 
ine the question of Quebec’s accession to sovereign- 
ty and one to examine any offer of renewed federalism 
that the Government of Canada and the other provinces 
might bring forward. 
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Three consequences flowed from the acceptance of these 
recommendations by the National Assembly: 


the constitutional debate could not be avoided; 


there would be a timetable for resolving the issue; 
and 


Quebec would not join multilateral discussions in 
which the governments of Canada and the other 
provinces might seek agreement on renewed feder- 
alism: but the Allaire Report, which had been adopt- 
ed by the Quebec Liberal Party, gave a clear indication 
of the sort of renewed federalism the Government of 
Quebec envisaged. 


All other provinces and territories took initiatives to exam- 
ine the constitutional question, although not at the same 
time and not through the same means. However, one thing 
was common to them all: they sought to get a clearer 
understanding of the views of the people within each 
province or territory on the Constitution. 


Yukon set up a select committee on constitutional devel- 
opment on May 14, 1990, and hearings were held before 
it submitted its report in May 1991; 


Prince Edward Island established a special com- 
mittee in the summer of 1990 which held hearings 
and reported in September 1991; 


New Brunswick created a legislative commission on 
Canadian federalism in September 1990: it held no 
public hearings, but it did receive briefs and orga- 
nized round-tables and in camera sessions before 
reporting in March 1992; 


Ontario appointed a select committee in December 
1990 which held public hearings before reporting in 
February 1992; 


Manitoba established a legislative constitutional task 
force in December 1990 which held public hearings 
and reported in October 1991; 


Alberta’s Select Special Committee on Constitutional 
Reform was created in March 1991: it held public hear- 
ings and reported in March 1992; 
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m  ##in Nova Scotia, a non-legislative working group was 
set up in June 1991 and held hearings before tabling 
its report in November 1991; 


m Saskatchewan set up a task force on Saskatchewan’s 
future in Confederation in August 1991: it held hear- 
ings and reported in February 1992; 


m@ $$Newfoundland established a constitutional commit- 
tee in September 1991: it was formed by seven mem- 
bers of the House of Assembly and seven persons 
from outside the Assembly and held hearings, but its 
report to the Premier was not made public; 


m the Northwest Territories appointed a special committee 
of the assembly on constitutional reform in December 
1991, but it did not make a substantive report; and 


mg # British Columbia’s Select Special Committee on 
Constitutional Reform originated in January 1992 and 
reported in April of that year, following public hear- 
ings. 


On November 1, 1990, the Government of Canada announced 
the creation of a commission to promote dialogue among 
all Canadians and encourage the development of a new 
consensus about Canada and its future. The Prime Minister 
stated that much of the consensus Canadians had devel- 
oped on what constituted Canada and where the country 
should go had dissipated, and Canada was running the 
risk of fracturing along linguistic and regional fault lines. 
The commission, under the chairmanship of Keith Spicer, 
was to be “an initiative for the people and of the people,” 
the Prime Minister said, and it was to be “informal and 
easily accessible.” 


The mandate was broad and the Spicer Commission moved 
into largely uncharted waters, not without considerable 
organizational and other difficulties. It had to cope with 
widespread cynicism towards politicians and the political 
process, and a public mood described by a former premier 
of Ontario as “cranky.” 


In its report, tabled on June 27, 1991, the Spicer Commission 
concluded that Canadians were disenchanted with elect- 
ed politicians and that politicians of all parties should 
consider using new techniques to increase greatly grass- 
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roots consultations in developing ideas, policies and pro- 
grams and in solving problems which affect citizens direct- 
ly. In short, it called for new processes, without recommending 
the substance that should orient Canada’s future consti- 
tutional development. 


The Government of Canada also moved on a second front: 
a special joint committee, the Beaudoin-Edwards Committee, 
was established on December 17, 1990, to examine the amend- 
ing formula and the process for achieving constitutional 
change. The committee received over 500 briefs, and heard 
209 groups or individuals while travelling to every province 
and territory before delivering its report on June 20, 1991. 


The principal recommendation of the Beaudoin-Edwards 
Committee was that amendments now subject to the 7/50 
formula revert, in essence, to the so-called Victoria for- 
mula of 1971 which would have given individual vetoes to 
both Ontario and Quebec, but to no other province acting 
alone. This was roundly denounced by three provinces, 
which defended the principle of the equality of the 
provinces. Since changes to the amending formula require 
unanimous consent, it was clear that this recommenda- 
tion would not provide a solution for a key question of 
process. 


The Beaudoin-Edwards Report did propose that federal leg- 
islation be adopted to enable the federal government, at 
its discretion, to hold a consultative referendum on a con- 
stitutional proposal, either to confirm the existence of a 
national consensus or to facilitate the adoption of the 
required resolutions to ratify an amendment. Indeed, this 
was not incompatible with government policy revealed a 
month earlier. 


In the speech from the throne of May 13, 1991, the fed- 
eral government announced that Parliament would “be called 
upon to enact legislation permitting the men and women 
of Canada to participate more fully in the process of con- 
stitutional change.” Two days later, on May 15, 1991, the 
Quebec government tabled Bill 150, which required a 
provincial referendum on Quebec sovereignty in June or 
October 1992, as proposed by the Bélanger-Campeau 
Commission. The bill was passed on June 20, 1991. 
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On May 15, 1992, the federal government tabled its own 
legislation providing for referendums on the Constitution. 
It would permit a Canada-wide referendum or a referen- 
dum in one or more provinces. Bill C-81 was adopted on 
June 22, 1992. 


Quebec was not the only province that made provision for 
a constitutional referendum. British Columbia adopted 
the Constitutional Amendment Approval Act in July 1990. 
In Alberta, the Constitutional Referendum Act was passed 
in June 1992. Newfoundland amended its Election Act in 
June 1992 to allow a plebiscite on constitutional matters 
“in conjunction with a plebiscite or referendum held by the 
Government of Canada.” 


On the issue of substance, the federal government began 
to take important steps in early 1991. On April 21, 1991, 
Joe Clark was appointed Minister Responsible for 
Constitutional Affairs and Chairman of the Cabinet 
Committee on Canadian Unity (CCCU). The CCCU began 
to meet on a weekly basis and to hold meetings in vari- 
ous centres across Canada, with the avowed purpose of devel- 
oping federal constitutional proposals for consideration 
by the people of Canada. 


On September 28, 1991, the federal government published 
Shaping Canada’s Future Together, its proposals for con- 
stitutional change. They were broad and far-reaching. 
They dealt with, among other things: 


m the Canadian identity; 

m Quebec’s distinctiveness; 

m the Aboriginal peoples; 

if the reform of national institutions; 
m ~ the economic union; 


m clarifying the distribution of powers, including the 
spending power, to serve Canadians better; and 


= #@ streamlining government. 


The federal government also published a series of back- 
ground papers on constitutional issues to facilitate public 
debate. 
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If the proposals were broad and far-reaching, there was 
one respect in which they were not: only 7/50 matters 
were actively proposed. While the federal government 
indicated a willingness to contemplate action on certain 
unanimity matters, this would depend on a consensus 
emerging both on the substance of the amendment and the 
desirability of proceeding with such an amendment in the 
final package. If only 7/50 matters were in the package, 
and if the elements in the ultimate constitutional resolu- 
_ tion were severable, there would be greater flexibility: 
one need not have the same 7/50 combination on every mat- 
ter and the danger of paralysing linkages would be reduced. 


Thus, while the federal government continued to support 
the Meech Lake amending formula proposal, it would only 
be prepared to proceed with it under the following conditions: 


™  #aconsensus on the proposal would have to develop; 


m the accession of existing territories to provincehood 
would have to proceed on the basis of the current pro- 
cedure (7/50) and not unanimity, as under the Meech 
Lake Accord; and 


m there would have to be agreement on the desirabil- 
ity of proceeding on unanimity matters in the final 
package. 


Parliament had established a special joint committee on 
a renewed Canada on June 21, 1991, mandated “to enquire 
into and make recommendations to Parliament on the 
Government of Canada’s proposals for a renewed Canada 
contained in the documents to be referred to it by the 
Government.” The September proposals were duly sub- 
mitted to the committee — eventually known as the 
Beaudoin-Dobbie Committee. 


By November, for a number of reasons, including logistics, 
the committee’s work was in question and — witha 
February 28, 1992, reporting deadline — tensions mount- 
ed. It was not clear whether the committee would be able 
to complete its work successfully and in a timely fashion. 


In this context, the Government decided on an initiative 
that would assist the committee and, if a report were not 
ultimately possible, that would provide an acceptable 
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alternative. Five three-day national conferences would be 
organized under the arms-length auspices of independent 
organizations or institutes: 


m@  #onJanuary 17-19, the Atlantic Provinces Economic 
Council held a conference on the distribution of pow- 
ers in Halifax; 


m@ on January 24-26, the Canada West Foundation 
organized a conference in Calgary on national insti- 
tutions; 


m@ ### from January 31 to February 2, the C. D. Howe 
Institute and the Institute for Research on Public Policy 
sponsored a conference on the economic union in 
Montreal; 


m @ the Niagara Institute was responsible for a confer- 
ence in Toronto on the distinct society, the Canada 
clause and the charter on February 7-9; and 


m the five independent agencies and the federal gov- 
ernment shared responsibility for the closing con- 
ference on February 14-16 in Vancouver. 


There were between 200 and 260 participants in each con- 
ference. The members of the Beaudoin-Dobbie Committee 
were invited to all (the conferences were held from Friday 
to Sunday). The conference organizers were instructed to 
provide a balanced representation of regions, the two offi- 
cial languages and the two genders when selecting par- 
ticipants from among experts and interest groups. The 
federal, provincial and territorial governments, as well as 
the Aboriginal peoples, had a number of places each. 


However, there was a major innovation. “Ordinary” citi- 
zens were invited to participate in a lottery for about 50 
places reserved for the general public at each conference. 
Applications were classed by preferred conference and by 
province: names were then drawn by chance (with a region- 
al balance) and the successful candidate would be invit- 
ed to attend at no cost to the individual. 


The conferences operated on the basis of working groups 
of 15 to 20 persons which would debate and then report 
back to plenary sessions, with a final wrap-up session. There 
was national television coverage of the conferences. 
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The conferences were a clear success from the organiza- 
tional and logistical point of view and helped restore cred- 
ibility to the federal government after the initial tribulations 
of the Beaudoin-Dobbie Committee. They raised the pro- 
file of the constitutional debate and provided good public 
coverage of often complex issues. However, the final con- 
ference produced what was deemed a “fragile” consensus, 
which included support for recognition of Quebec’s dis- 
tinct society. 


The Government of Canada had agreed in the fall of 1991 
to fund a parallel process by the four national Aboriginal 
associations. Each association held hearings or consultations 
on constitutional issues among its membership and provided 
input into the Beaudoin-Dobbie Committee. Furthermore, 
the Aboriginal associations and the federal government 
organized a sixth national conference in Ottawa on Aboriginal 
issues, but it took place on March 13-15, after the Beaudoin- 
Dobbie Committee had reported. 


Notwithstanding its early difficulties, the Beaudoin-Dobbie 
Committee received over 3,000 briefs and heard 700 wit- 
nesses. The committee experienced some high drama as 
it tried to reach unanimity on a report by its deadline. In 
the end, the report was unanimous and the committee 
respected its deadline by a whisker’s breadth. 


By this point, every province had concluded or was near- 
ing conclusion of consultations with the public on consti- 
tutional renewal. The federal government had conducted 
three consultations: the Spicer Commission, the Beaudoin- 
Edwards Committee and the Beaudoin-Dobbie Committee. 
Five national conferences had been held. The Aboriginal 
peoples of Canada had conducted four consultations with 
their constituents and were soon to hold a national con- 
ference. The two territorial governments also had con- 
sulted their constituents. 


In brief, from the demise of Meech on June 238, 1990, to 
the spring of 1992, all governments and the Aboriginal peo- 
ples engaged in consultations, but no intergovernmental 
negotiations were held. 


As noted earlier, the precedents established before Meech 
provided no clear rules for the successful negotiation of a 
constitutional agreement. Meech itself provided lessons, 
but not prescriptions. 
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It was in this context that Joe Clark launched a new mul- 
tilateral process on March 12, 1992. It proved to be, in one 
respect, the most broadly based exercise in extended exec- 
utive federalism, because the territories and the Aboriginal 
peoples were included as full participants in a compre- 
hensive Canada Round. Yet it was also truncated, because 
Quebec — representing over 25 percent of the Canadian 
population — was not at the table. There were 16 delega- 
tions at the table, but a seventeenth — Quebec — was 
absent. 


The Multilateral Meetings on the Constitution (MMC), 
comprising federal, provincial and territorial ministers 
and the representatives of the Aboriginal peoples, were chaired 
by Mr. Clark. Collectively, the members of the MMC were 
referred to as the Principals. 


Although it constituted an exercise in extended executive 
federalism, the MMC did provide full and frank briefings 
at the end of each day of its work to the press: each of the 
16 members would make a brief presentation and answer 
questions. In this way, it was hoped to open up a closed 
process and to keep the people of Canada abreast of the 
issues. 


The MMC was supported by the Continuing Committee 
on the Constitution (CCC), comprising federal, provincial 
and territorial deputy ministers and the representatives 
of the four national Aboriginal associations. Four work- 
ing groups of officials were established: 


@ #$ Working Group 1 examined the Canada Clause — the 
definition of the fundamental characteristics of Canada 
— and the amending formula. It was co-chaired by 
a federal and a provincial official; 


=# #$$™Working Group 2 dealt with institutions, notably 
with the contentious issue of whether a new elected 
Senate should have equitable or equal provincial 
representation. It was chaired by a federal official. 


=# Working Group 3 concentrated on Aboriginal peo- 
ples and their inherent and treaty rights. It was co- 
chaired by a federal, a provincial and an Aboriginal 
official. 
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m= $$=jwWorking Group 4, which turned its attention to the 
distribution of powers, the spending power, the eco- 
nomic union and a social charter, was co-chaired by 
a federal and a provincial official. 


Reports from the working groups were cleared by the CCC 
before they were submitted to the MMC. 


The multilateral process was to conclude its work by the 
end of May in order to set out to Quebec proposals upon 
which a referendum on renewed federalism, rather than 
sovereignty, could be held. Progress was slow and difficulties 
emerged. In particular, Quebec’s known demand for a con- 
stitutional veto over institutional reform was challenged 
by governments that claimed an equal Senate had to be 
part of a constitutional agreement. The federal government’s 
September 1991 proposal of a 7/50 package had to give way 
to a unanimity proposal, with a number of linkages among 
the items. 


The MMC concluded its work on June 11, 1992, without 
resolving some outstanding issues, including the Senate 
representation question. At a July 7 meetings of the pre- 
miers, with Mr. Clark, the territories and Aboriginal rep- 
resentatives in attendance, agreement was reached on a 
package which included the inherent right to Aboriginal 
self-government, recognition of Quebec’s distinct society, 
a Canada clause, an equal Senate, a veto for all provinces 
over subsequent institutional reform, except the creation 
of new provinces in the territories and strengthened leg- 
islative jurisdiction for the provinces. 


The Premier of Quebec and the Prime Minister of Canada 
were not present at the July 7 meeting and the agreement 
remained tentative. However, after some bilateral enquiries, 
Premier Robert Bourassa concluded that the “essence” of 
the Meech Lake Accord was covered by the July 7 consensus 
report and he agreed to join the other first ministers at 
the Prime Minister’s summer residence on August 4 and 
again on August 10 for informal discussions. Territorial 
and Aboriginal representatives were not present at these 
discussions, but they were full participants at two fur- 
ther meetings of first ministers in Ottawa and Charlottetown, 
where unanimous agreement was reached on a consensus 
report on August 28, 1992. 
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One major new element in the Charlottetown Accord was 
an agreement to readjust representation in the House of 
Commons to better reflect representation by population 
to respond to pressures from populous Ontario and fast- 
growing British Columbia. This constituted a trade-off for 
equal representation in the Senate. Furthermore, Quebec 
was given a guarantee in perpetuity of at least 25 percent 
of the seats in the House of Commons. 


With respect to the amending formula (see Appendix 23), 
the Charlottetown Accord would have provided for oblig- 
atory reasonable compensation in all cases of opting out 
of transfers of provincial jurisdiction to Parliament, as 
agreed upon in the Meech Lake Accord. 


It would also have placed the institutional matters in sec- 
tion 42 (the 7/50 procedure, with no opting out) under sec- 
tion 41 (the unanimity rule), as agreed upon in the Meech 
Lake Accord, with the following differences: 


m the method of selecting judges of the Supreme Court 
of Canada would remain under section 42; 


m the unanimity rule would also apply to the procedure 
in the Constitution Act, 1871 governing the creation 
of new provinces in the territories or the extension 
of existing provinces into the territories (but new 
provinces so created would not have a role in autho- 
rizing amendments to the Constitution); 


m the unanimity rule would further apply to the “Senate 
floor” for House of Commons representation con- 
tained in section 51A of the 1867 act; and 


m  ##the unanimity rule would extend, tentatively, to the 
number and qualifications of Aboriginal senators 
(although this matter would have to be pursued in 
the autumn of 1992). 


A special procedure was added to the amending formula 
which would have required the “substantial consent” of the 
Aboriginal peoples referred to in an amendment directly 
referring to or amending a provision of the Constitution 
that directly referred to one or more of the Aboriginal peo- 
ples of Canada or their governments. Furthermore, any 
of the Aboriginal peoples of Canada could initiate such an 
amendment. 
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The scope of the amending procedure requiring the sub- 
stantial consent of the Aboriginal peoples was precise and 
narrow: only amendments directly referring to the Aboriginal 
peoples — and not amendments affecting them — were 
covered. On the other hand, the term “substantial consent” 
was less precise and it was not clear how and by whom it 
would be expressed. 


The proposed changes to the amending formula repre- 
sented a special victory for the territories. Under the 
Constitution Act, 1871, Saskatchewan and Alberta were 
carved out of the territories and made provinces by act of 
the federal Parliament. Under the Constitution Act, 1982, 
the creation of new provinces in the territories was made 
subject to the 7/50 procedure. The Meech Lake Accord 
would have made the rule even more difficult by requir- 
ing unanimous consent. 


Under the Charlottetown Accord, the creation of new 
provinces in the territories would revert to the 1871 rule 
which did not require the consent of any of the existing 
provinces. However, the addition of new provinces could 
change the operation of the amending formula. At present, 
at least one Atlantic province must consent to a 7/50 
amendment, but if there were 12 or 13 provinces, such an 
amendment could be achieved notwithstanding the unan- 
imous opposition of the Atlantic provinces. 


Since changes to the amending formula are subject to the 
unanimity rule, it was agreed that provinces created in 
the territories by Parliament with no requirement of con- 
sent from the existing provinces would have no role to 
play in authorizing 7/50 and unanimity amendments. The 
new provinces could only gain a role in the amending pro- 
cedure through a subsequent constitutional amendment, 
which would require unanimous consent. 


First ministers also agreed at Charlottetown to hold two 
referendums on October 26: one in all of Canada, except 
Quebec, under federal auspices and one in Quebec under 
that province’s jurisdiction. Through negotiations among 
all governments, it was agreed to put the following ques- 
tion to the people in both referendums: 


Do you agree that the Constitution of Canada should 
be renewed on the basis of the agreement reached 
on August 28, 1992? 
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In British Columbia and Newfoundland, no legislation 
was necessary to allow the federal referendum to sup- 
plant the provincial one. In Alberta, the Constitutional 
Referendum Act was amended on September 22 by Bill 54, 
which allowed federal legislation to displace provincial 
legislation for the purposes of the October 26 referendum 
(or any future federal referendum the assembly might 
agree to allow to displace the requirement for a provin- 
cial referendum). In Quebec, Bill 36 had been introduced 
on May 14, 1992, and adopted on June 19 to allow the provin- 
cial government to delay until September 9 a vote on the 
question to be put in the referendum. Bill 44, introduced 
on September 3 and adopted on September 8, provided for 
the question on the Charlottetown Accord, and not sovereignty, 
in the provincial referendum. 


As a political matter, it was agreed among leaders that 
the referendum would have to be supported in all provinces 
in order to pass, although this was not legally required. 


Notwithstanding the unanimous agreement of eleven first 
ministers, two government leaders and four Aboriginal 
leaders, the referendum campaign did not go well for pro- 
ponents of the Accord. 


To facilitate debate and understanding, the text of the 
Charlottetown Accord was sent to every household in the 
country, and when the legal drafts to give effect to the Accord 
were agreed upon on October 9, copies of the drafts were 
made available to the public at Post Offices throughout 
the country. 


There is no clear answer to explain why the people of 
Canada did not approve the Charlottetown Accord in the 
referendum. There are, however, some indicators. 


The “yes” committees were poorly organized at the out- 
set. The Accord was sold largely as an honourable com- 
promise that would avoid the unhappy consequences of failure, 
rather than as a stirring vision of the future. The “no” com- 
mittees attacked specific elements of a large and complex 
agreement, often arguing that the whole deal should be 
rejected because of one element that was deemed unac- 
ceptable. The sense of popular empowerment and owner- 
ship engendered by the proclamation of the Charter of 
Rights and Freedoms in 1982 probably reinforced the 
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desire to seek full satisfaction on specific items and per- 
haps lessened interest in the broader picture and the ulti- 
mate need for compromise. 


In some quarters, the 25 percent guarantee of Commons 
seats for Quebec offended democratic sensibilities. In oth- 
ers, it fed anti-Quebec sentiment. Some people called for 
a clearer understanding of exactly what Aboriginal self- 
government would entail. Others maintained that the 
equal and elected Senate had been bought at the cost of 
ineffectiveness. Some women’s groups felt that gender 
equality issues had not be adequately addressed. Aboriginal 
leaders said that there was insufficient time for them to 
study the legal drafts and to arrive at a proper assessment. 


Preston Manning, Leader of the Reform Party, played 
upon the disenchantment of electors with politicians and 
presented the agreement negotiated by 17 parties as “the 
Mulroney deal.” 


In Quebec, there was hard-core sovereignist opposition in 
the order of 30 percent to begin with. Early in the cam- 
paign, tapes of a private telephone conversation between 
two of Premier Robert Bourassa’s top advisors were leaked: 
they portrayed the Premier as weak in the final negotia- 
tions and as having settled for too little to satisfy Quebec’s 
interests. Later in the campaign, secret Quebec documents 
reinforcing these perceptions were leaked and published in 
a Quebec bi-monthly news magazine, L’actualité. 


The political requirement of unanimous provincial consent 
compelled leaders in each province to prove that the 
province was a “winner” — and this was often done by try- 
ing to score off the interests of other provinces. 


The people of Quebec and British Columbia remained 
opposed to the Accord throughout the campaign. One 
polling expert believes that the first week of October was 
decisive: following the October 1 attack on the Accord by 
former Prime Minister Trudeau and polling results that 
indicated Quebec would not vote in favour of the Accord, 
many Canadians, he claimed, felt liberated from the oblig- 
ation to vote yes in the name of national unity: there was 
a dramatic drop in support of 20 percent after the first week 
in October and the loss proved irreversible. 
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On October 26, the Accord was rejected by a majority of 
Canadians in a majority of provinces, including a major- 
ity of Quebecers and a majority of Indians living on reserves. 
54 percent of Quebecers rejected the Accord. 62 percent 
of Indians living on reserves said “no.” In Ontario, the “yes” 
option won narrowly by 49.8 percent to 49.6 percent: there 
were 29,000 rejected ballots that made up the balance. 


It should be noted, however, that almost 4,500,000 Canadians 
outside Quebec, or over 45 percent of those voting, said 
“yes” and 1,700,000 Quebecers, or over 43 percent of those 
voting, also said “yes.” Over 37 percent of Indians living 
on reserves voted for the Accord. 


Voter turnout was not as high as had been anticipated: 
the average turnout outside Quebec was 72 percent and 
ranged from a high of 76 percent in British Columbia to 
a low of 54 percent in Newfoundland. The turnout in 
Quebec was high: 82.8 percent. 


A desirable outcome for governments would have been an 
affirmative vote in all provinces. Failing such a result, the 
results obtained were probably the next most desirable: 
Quebecers had not been rejected by the rest of Canada, 
the rest of Canada had not been rejected by Quebec, 
Aboriginal peoples had not been rejected by non-Aboriginal 
peoples. This led to a generalized calm following the ref- 
erendum — unlike the failure to ratify the Meech Lake 
Accord. 


What can be said of the process? The period from June 
23, 1990, to March 12, 1992, was marked by the most 
extensive and multiple consultations of the Canadian peo- 
ple ever undertaken. The extended executive federalism process 
that began on March 12, 1992, was complemented by pub- 
lic briefings by all participants throughout the process. A 
major weakness was the absence of Quebec from most of 
the negotiation process, which meant that Quebec did not 
participate in shaping the Accord. It also meant that 
accommodations arrived at in August to bring Quebec 
onside were highlighted at a very late stage in the process. 
Furthermore, the slippage in time in reaching an agree- 
ment (originally the multilateral process was to have 
ended in May) meant that the time to explain the deal and 
dialogue with Canadians was limited: October 26 was a 
fixed deadline and there was no flexibility. The referendum 
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expanded the process of constitutional change to the broad- 
est level of public participation ever in Canadian history. 
Has the precedent of a referendum added a new element 
to the amending process in Canada and, if so, under what 
circumstances and at what stage in negotiations should 
future referendums be contemplated? 


One thing is clear: while lessons can be drawn from the 
Charlottetown exercise, it does not provide infallible rules 
for ensuring the success of future constitutional amend- 
ment exercises. 


GOVERNMENTS ACTING UNILATERALLY 


The Government of Canada undertook one major unilat- 
eral constitutional initiative following patriation — on 
Senate reform — and several governments undertook uni- 
lateral initiatives on entrenched property rights in the 
Constitution. 


The Federal Senate Reform Initiative (1982-84) 


Senate reform was an issue ardently pursued by some 
provinces during the constitutional negotiations in 1978-79 
and 1980, particularly in British Columbia and, subsequently, 
Alberta. Because of strong feelings of alienation in Western 
Canada and the nearly total lack of MPs on the govern- 
ment benches from Western Canada and the territories 
(there were only two Liberal MPs elected in Manitoba), 
the federal government was interested in Senate reform 
as a possible antidote. 


On December 20, 1982, the Senate adopted a motion estab- 
lishing a special joint committee to consider ways by which 
the Senate could be “reformed in order to strengthen its 
role in representing people from all regions of Canada 
and to enhance the authority of Parliament to speak and 
act on behalf of Canadians in all parts of the country.” The 
House of Commons adopted an identical motion on December 
22. god. 


The special joint committee, co-chaired by Senator Gildas 
Molgat and Roy MacLaren (subsequently, by Paul Cosgrove) 
held hearings in all provincial and territorial capitals, as 
well as in Ottawa. It heard 119 witnesses and received 280 
briefs. 
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The federal government submitted a discussion paper, 
Reform of the Senate, to assist the special joint commit- 
tee in its work. The committee’s report was published in 
January 1984 and the Minister of Justice, Mark MacGuigan, 
held a series of bilateral meetings with provincial coun- 
terparts on Senate reform, but a new Prime Minister was 
sworn in June 1984 and elections were held in September 
1984 that resulted in a change in government. The initiative 
was not pursued and an amendment resolution was not 
submitted to Parliament. 


Property Rights 


The question of entrenching property rights in the 
Constitution was raised during the parliamentary hear- 
ings on the Canadian Charter of Rights and Freedoms in 
1980-81. The federal government had no objection in prin- 
ciple: Prime Minister John Diefenbaker’s 1960 Canadian 
Bill of Rights had provided for the right of individuals to 
the “enjoyment of property, and the right not to be deprived 
thereof except by due process of law.” The Bill of Rights, 
which only applied in areas of federal jurisdiction, had oper- 
ated without difficulty in the area of property rights for 
over 20 years. 


However, the New Democratic Party, which supported the 
unilateral patriation package, including the Charter, 1980, 
opposed entrenched property rights because such rights 
might make more difficult the enactment of laws related 
to zoning and land use, environmental protection, rent 
control and other programs that impinge upon the indi- 
vidual’s enjoyment of property. Of course, programs that 
affected property rights through the due process of law would 
probably be sustained by the courts in the longer term, 
but there could be costly litigation and delays in the short 
term if the laws were challenged. 


Following the proclamation of the Constitution Act, 1982, 
which includes the Canadian Charter of Rights and 
Freedoms, opposition to entrenched property rights spread 
to new quarters. Women’s groups feared that such rights 
could jeopardize the rights of women in property settle- 
ments after marriage breakdown, for example. Aboriginal 
leaders thought that it might make land claims more 
difficult to resolve. 


132 


6: Unsuccessful Attempts at Constitutional Amendment Since 1982 —— 


On the other hand, the concept of property rights was 
particularly popular in Western Canada, and the Canadian 
Real Estate Association lobbied throughout the country for 
entrenchment. 


On September 21, 1982, the legislative assembly of British 
Columbia unanimously passed a resolution proposed by 
the provincial government to amend the Constitution and 
to provide the right to the enjoyment of property and the 
right not to be deprived thereof “except in accordance with 
the principles of fundamental justice.” The text of the res- 
olution was in English only, and the form was criticized 
by some (there was no citation clause, for example). It con- 
tained an exhortation to Parliament and the other 
provinces to follow suit. Although the resolution was adopt- 
ed unanimously, it is not clear whether a majority of the 
membership of the whole House was present at the vote: 
since the amendment would derogate from the rights, pow- 
ers and privileges of the government and legislature of the 
province, a simple majority of those present would not be 
sufficient to authorize proclamation of the amendment. 


The British Columbia constitutional resolution was the first 
adopted following patriation of the Constitution. 


The federal government decided to present a constitutional 
amendment resolution to Parliament. On April 18, 1983, 
the Prime Minister offered to the Official Opposition to 
introduce a constitutional resolution on property rights 
for adoption during the session if there was agreement on 
the text of the resolution and on a one-day debate. He 
shared the Government’s proposed text with the Official 
Opposition: it was drafted in English and in French and 
contained a citation clause (Constitution Amendment 
Proclamation, 1984 [property rights]). However, the basis 
for protecting property rights (“principles of fundamental 
justice”) was the same as in the British Columbia resolution. 


On April 29, the Official Opposition used the opportuni- 
ty afforded by an opposition day to present the government’s 
own resolution in the form of a no-confidence motion. The 
government could therefore not support it, and the motion 
was defeated on May 2 by a vote of 126 to 88. Both the 
Official Opposition and the New Democratic Party voted 
in favour of the motion. It was not clear whether the New 
Democratic Party voted for the resolution because it was 
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a question of no confidence or because of support for 
property rights. 


In New Brunswick, a non-governmental initiative was, 
through an amendment proposed by the Premier, turned 
into a government position. 


Douglas Young, an opposition member in the New Brunswick 
legislative assembly, moved a resolution on April 29, 1983, 
that would entrench property rights and the right not to 
be deprived thereof “except in accordance with principles 
of fundamental justice.” The Premier moved an amend- 
ment to provide the right not to be deprived thereof “except 
by due process of law.” The resolution was debated for three 
days and adopted, in the amended form, on June 28, 1983. 
The vote was not recorded. Since the amendment derogated 
from the existing rights, powers and privileges of the gov- 
ernment and legislature, it would have to be adopted by 
a majority of the membership of the House and not merely 
a majority of those present. 


The Premier’s amendment meant that the resolutions 
adopted in British Columbia and New Brunswick were 
incompatible. 


NON-GOVERNMENT INITIATIVES 


There have been a large number of proposals for consti- 
tutional amendment proposed in Parliament — not always 
in the form deemed appropriate by the federal Department 
of Justice — and a small number in the provincial legislative 
assemblies. 


Property Rights 


As noted above, a property rights amendment resolution 
was initiated by a backbench member in the New Brunswick 
legislative assembly, but it was subsequently amended by 
the Premier. 


On November 27, 1986, a backbench member of the Ontario 
legislative assembly, Herbert Arnold Epp, moved a 
constitutional resolution to entrench property rights on the 
same basis as proposed in British Columbia and the federal 
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resolution. The form of the resolution resembled that of 
British Columbia and concluded with an exhortation to 
Parliament and the other provinces to follow suit. It was 
adopted in English only. The vote was recorded and the 
resolution carried by 44 to 20. However, 44 was not a 
majority of the membership of the legislative assembly and 
therefore the resolution was invalid for the purposes of autho- 
rizing the proclamation of an amendment that would dero- 
gate from the rights, powers and privileges of the provincial 
governments and legislatures. 


Resolutions to entrench property rights in the Constitution 
were proposed in the House of Commons by Jake Epp 
through a supply motion on April 29, 1983 (defeated by 
126 to 88); by Doug Lewis under private members’ busi- 
ness on May 26, 1983 (not debated); by Robert Wenman, 
under private members’ business on January 21, 1983 (not 
debated); by Don Blenkarn under private members’ busi- 
ness on December 6, 1984 (died on the Order Paper); by 
Blaine Thacker under private members’ business on 
February 1, 1985 (died on the Order Paper); and by John 
Reimer under private members’ business on May 17, 1985 
(died on the Order Paper) and again on October 15, 1987 
(adopted in an amended form on May 2, 1988, by 108 to 
16). The last resolution was adopted by less than a major- 
ity of the membership of the House of Commons and was, 
therefore, invalid for the purposes of authorizing a 
proclamation. 


Other Issues 


Only on the issue of property rights was a non-government 
constitutional amendment resolution carried but, as noted, 
the majority was insufficient for the purposes of proclamation. 


Approximately 90 non-government proposals for constitutional 
amendment were brought forward in the House of Commons 
between April 17, 1982, and December 31, 1993. Almost 
all were introduced under private members’ business, 
although on a few occasions they were raised under supply 
motions. 


The most popular issue was the Senate: there were 23 res- 
olutions proposing reform or abolition. Ten proposals dealt 
with Aboriginal rights, six with language rights and five 
with the territories. The substantial majority of these pro- 
posals were not debated or put to a vote. 


135 


—— 6: Unsuccessful Attempts at Constitutional Amendment Since 1982 ——— 


In fact, only two non-government amendment resolutions 
were put to a vote: the property rights amendment referred 
to above and an amendment resolution to include the 
rights of the unborn in the Charter of Rights and Freedoms. 
The resolution on the rights of the unborn was introduced 
on November 21, 1986, by Gus Mitges. It was debated on 
four separate occasions and put to a vote on June 2, 1987. 
It was defeated by 89 to 62. 
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FROM THE 
RATIFICATION OF AN 
AMENDMENT TO ITS 

PROCLAMATION 


THE MECHANICS 


HE CONSTITUTION ACT, 1982 says very little 

about how to proceed once the appropriate num- 
ber of legislative bodies have ratified or authorized 
the proclamation of a constitutional amendment, 
whether it be a bilateral, a multilateral, a 7/50 or a 
unanimity amendment. 


Section 48 of the Constitution Act, 1982 stipulates that the 
Queen’s Privy Council for Canada shall advise the Governor General 
to issue a proclamation forthwith on the adoption of the reso- 
lutions required for an amendment made by proclamation. 
Before advising the Governor General, the Queen’s Privy Council 
(that is, the federal Cabinet) must be satisfied that the neces- 
sary conditions have been met. This involves a number of 
considerations. 


7: From the Ratification of an Amendment to Its Proclamation 


Is the text of the amendment adopted by the appropriate 
number of legislative bodies identical? The earlier exam- 
ination of attempts to entrench property rights in the 
Constitution demonstrates that resolutions aimed at a 
general objective may be technically incompatible. 


Where the text of the Constitution is equally authorita- 
tive in both English and French, does the resolution amend 
the text in both languages? 


Have the time-frames for the issuance of a proclamation 
been respected? As noted earlier, proclamation of a 7/50 
amendment is subject to time-frames. Such an amend- 
ment cannot be proclaimed until one year has elapsed 
from the date of the adoption of the first resolution initi- 
ating the amendment procedure, unless the Senate, the 
House of Commons, and the legislative assemblies of all 
provinces have adopted a resolution authorizing the amend- 
ment or dissenting from it in less than a year’s time. 
Furthermore, the amendment cannot be proclaimed if the 
necessary conditions have not been met within three years 
of the date of the adoption of the first resolution initiat- 
ing the amendment procedure. Such time-frames do not 
exist for bilateral, multilateral and unanimity amend- 
ments. 


In the case of a 7/50 amendment which derogates from the 
legislative powers, the proprietary replies or any other 
rights or privileges of the legislature or government of a 
province, it is necessary to determine whether the Senate, 
the House of Commons and the legislative assemblies 
have expressed assent or dissent by the required majori- 
ty. A resolution of assent or dissent (allowing for opting 
out) must be supported by a majority of the members of 
the legislative body concerned and not merely by a major- 
ity of those present at the time of the vote. Similarly, the 
revocation of the resolution of dissent must be supported 
by a majority of all the members of the legislative assem- 
bly concerned. 


If the Senate exercises its six-month suspensive veto, has 
the House of Commons overridden the Senate veto and, 
in the case of a 7/50 amendment, within the three-year 
time-frame? 
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COMMUNICATIONS 


In Canada, the debates of the Senate, the House of Commons 
and the legislative assemblies of the provinces are public and 
the journals of those bodies record the text of resolutions adopt- 
ed. Federal officials, acting on behalf of the Queen’s Privy 
Council for Canada, need only examine the journals to deter- 
mine the state of play on any amendment. 


However, following agreement among the Government of Canada 
and nine provinces on the Constitution Amendment Proclamation, 
1983, which dealt with the rights of the Aboriginal peoples of 
Canada. federal officials suggested in August 1983 that the 
speaker of each legislative body should send a certified copy of 
the amendment resolution, once adopted, to the Governor 
General. 


This suggestion was based on the parliamentary principle that 
the Speaker communicates resolutions and messages on behalf 
of the House, and on the desirability of having a central record 
of the resolutions adopted. However, as noted above, all that is 
legally required to authorize an amendment is the adoption of 
the required resolutions. The communication of those resolu- 
tions is a matter of convenience, not a legal requirement. 


As it transpired, the lines of communication were sometimes 
confused and not always timely. In many cases, the speakers 
sent a certified copy of the resolution to the Governor General. 
However, the Clerk of the Legislative Assembly in Prince Edward 
Island sent the resolution to the Secretary of the Governor 
General. The Clerk of the Legislative Assembly of Alberta trans- 
mitted the resolution to the Governor General. The Minister 
of Intergovernmental Relations in British Columbia sent a cer- 
tified copy of the resolution to the Governor General. The 
Lieutenant-Governor of Manitoba sent the resolution to the 
Secretary of State and the federal Deputy Minister of Justice, 
and then forwarded it to the Secretary of the Governor General. 
The Attorney General of Saskatchewan transmitted the reso- 
lution to the federal Minister of Justice, and the federal Deputy 
Minister of Justice then forwarded it to the Secretary of the Governor 
General, at which time the Speaker also sent the resolution to 
the Governor General. 


The territorial assemblies do not have a legal role to play in 
the authorization of amendments. However, the agreement on 
the Constitution Amendment Proclamation, 1983 was signed 
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by the Yukon government as a participant and the resolution 
was submitted to the Yukon assembly. The Speaker sent a copy 
of the resolution, once adopted, to the Governor General and 
another to the Prime Minister. 


Certified copies of resolutions, once adopted, were not always 
transmitted in a timely fashion. Six months or more elapsed 
between adoption and communication in the case of the Senate, 
the House of Commons, Nova Scotia and Prince Edward Island, 
for example. 


In all cases, the resolution was adopted in both English and French 
(although, in the case of Alberta, the French text was adopted 
as an appendix to the English text). 


The Aboriginal rights amendment did not derogate or take 
away from any of the powers, rights or privileges of the provinces. 
Nonetheless, the Speaker of the legislative assembly of 
Saskatchewan provided the results of the vote (54 yeas, 0 nays 
and 10 members absent). If the amendment had derogated 
from provincial powers, it would have been necessary to certi- 
fy that a majority of members of the assembly, and not mere- 
ly a majority of those present at the vote, had approved the 
amendment. 


Although federal officials had initially suggested that speak- 
ers should communicate the resolutions to the Governor General, 
it was clear that it was the Queen’s Privy Council for Canada 
(and not the Governor General) that would have to determine 
when the conditions had been met to authorize the issuance of 
a proclamation. Accordingly, the Secretary to the Governor 
General, upon receipt of a resolution sent to the Governor 
General, immediately forwarded a copy to the official in the Privy 
Council Office responsible for liaison between the Governor 
General and the Government. The Privy Council Office official 
in turn sent it to the Department of Justice: the Minister of Justice 
and Attorney General of Canada is the legal advisor of the 
Government of Canada and must advise the Queen’s Privy 
Council for Canada whether the conditions for authorizing the 
amendment have been met. 


All in all, the whole exercise of communications proved to be 
cumbersome. Furthermore, it could have led to confusion about 
the role of the Governor General, who does not determine 
whether the conditions for proclaiming an amendment have been 
met, but rather acts on the advice of the Queen’s Privy Council 
for Canada. 
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Accordingly, federal officials suggested a new procedure for 
communications after agreement had been reached on the 
Constitution Amendment, 1987 (popularly known as the Meech 
Lake Accord) on June 3, 1987. It was proposed that the speak- 
ers of the Senate, the House of Commons and the legislative 
assemblies should send the certified copies of the resolutions 
to the Clerk of the Privy Council, who has custody of the doc- 
uments of the Queen’s Privy Council. 


Once again, there was a problem of timeliness in the receipt of 
certified copies of resolutions. The Secretary to the Cabinet for 
Federal-Provincial Relations, Norman Spector, wrote to his 
provincial counterparts on June 20, 1988, to suggest that the 
speaker would be the appropriate person to communicate the 
fact that a proclamation amending the Constitution in both 
official languages had been authorized by the assembly. A cer- 
tified copy of the resolution, signed by the Clerk of the legisla- 
tive assembly, should be attached to the Speaker’s letter which 
should be addressed to the Clerk of the Privy Council. The 
same proposal was transmitted to the Clerks of the Senate and 
of the House of Commons by an official of the Federal-Provincial 
Relations Office. 


This appeared to be an acceptable approach for the provinces, 
although Quebec did not, prior to the expiry of the time-frame 
for the ratification of the Meech Lake Accord, send such a let- 
ter. However, the Quebec resolution, which was adopted on 
June 23, 1987, and which initiated the amendment process, was 
a matter of public record and there had been ample opportu- 
nity to examine it. 


An official on the staff of the House of Commons advised the 
Clerk of the House that the Speaker was on an equal footing 
with ministers of the Crown and thus, for protocol reasons, he 
should not write to a federal official. Accordingly, the Clerk of 
the House of Commons wrote to the Clerk of the Privy Council 
on behalf of the Speaker, following the adoption of the bilater- 
al amendment with Newfoundland on the denominational school 
rights of the Pentecostal Assemblies of Newfoundland — the 
Constitution Amendment, 1987 (Newfoundland Act) — and this 
procedure was followed in the case of the Meech Lake Accord. 


In all other cases where a resolution was adopted on the Meech 
Lake Accord, the Speaker communicated with the Clerk of the 
Privy Council. 
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It would probably be useful for the Speaker to include the 
results of the vote in the Senate, House or legislative assem- 
bly on a constitutional resolution as a matter of course in his 
or her communication to the Clerk of the Privy Council since, 
in the event of a resolution that takes away from provincial pow- 
ers, rights or privileges, it is essential to know whether a major- 
ity of the members of the legislative body, and not just a majority 
of those present, supported the amendment. It would also be 
useful for the Speaker to send copies of his communication to 
all other provinces to keep them abreast of the ratification 
process. 


ASCERTAINING THE FACTS 


As noted, the Minister of Justice and Attorney General for 
Canada is the legal advisor to the Government of Canada. The 
Minister must advise the Cabinet when the conditions for pro- 
claiming an amendment have been met. 


In this, the Minister is aided by Department of Justice officials 
who scrutinize the texts of the resolutions carefully to ensure 
that they are identical, in English and in French. They must 
also determine whether the amendment takes away from provin- 
cial powers and, if so, whether a majority of all members has 
supported it. 


If time-frames apply, Justice officials must ensure that they have 
been met. For example, the 1983 amendment on Aboriginal 
rights was initiated by the adoption of a resolution by Nova Scotia 
on May 31, 1983. The requirements for a 7/50 amendment had 
been met by November 1983. However, a 7/50 amendment can- 
not be proclaimed until after a year has elapsed from the time 
of initiation unless every provincial assembly has adopted a res- 
olution of assent or dissent in less than a year’s time. Since Quebec 
took no action one way or the other on that amendment, procla- 
mation could not occur until after May 31, 1984. 


Clearly, in determining whether the necessary conditions have 
been met, Justice officials must determine which amending pro- 
cedure or procedures will apply to the resolution in question. Obviously, 
this task is facilitated if the preamble to the constitutional res- 
olution identifies the appropriate amendment procedure or pro- 
cedures under which the amendment is to be made. 
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Once the conditions for an amendment have been met, the 
Minister of Justice submits a memorandum to the Governor 
General in Council — that is, the federal Cabinet — to recom- 
mend that the Queen’s Privy Council for Canada advise the 
Governor General to issue a proclamation amending the 
Constitution. 


THE ROLE OF THE QUEEN’S PRIVY COUNCIL 
FOR CANADA 


Following acceptance of the recommendation of the Minister of 
Justice, the Prime Minister submits a report to a special com- 
mittee of Council (i.e., the Cabinet) proposing that the Queen’s 
Privy Council for Canada advise the Governor General to issue 
a proclamation under the Great Seal of Canada amending the 
Constitution as authorized by the constitutional resolutions. 


Acceptance of the Prime Minister’s report by the special com- 
mittee of Council triggers the proclamation by the Governor General. 
The Government of Canada thus assumes full responsibility for 
the decision. There is no substantive role for the Governor 
General in determining whether the conditions have been met 
and whether the proclamation should be issued. Nor does the 
Constitution suggest that there is any reserve power of the 
Crown to accept or reject the advice tendered by the Queen’s 
Privy Council for Canada. 


This is designed to protect the Governor General from involve- 
ment in the politics of constitutional amendment and possible 
court challenges. The Governor General’s role is limited to par- 
ticipation in decisions on the protocol and ceremony (if any) sur- 
rounding the actual proclamation and, even in this area, the 
role of the Government is predominant. 


THE PROCLAMATION DOCUMENT 


Canada’s first experience with a proclamation document occurred 
at the time of the patriation of the Constitution in 1982. 


At that time, special high-quality paper was produced for the 
document. The proclamation proper was produced by hand on 
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the high-quality paper by a professional calligrapher: the Coat 
of Arms of Canada was produced in full colour and the text was 
printed in Gothic script, partially in red letters and partially 
in black letters. This was a costly and time-consuming proce- 
dure. Space was left for the Queen to sign under the Coat of 
Arms and provision was made for signatures by the Attorney 
General and the Registrar General of Canada as witnesses (or 
by their delegates) as required by Order in Council for the 
issuance of proclamations. 


Given the importance of the occasion, the Prime Minister made 
clear that he wished to sign the document also. Furthermore, 
because constitutional amendment proclamations would be 
extraordinary following patriation, he felt that the Prime 
Minister should continue to be a witness to such proclamations. 


Consequently, the Order in Council was altered to require that 
the Prime Minister, as well as the Attorney General and the 
Registrar General, witness the patriation proclamation and all 
subsequent constitutional amendment proclamations. 


Space was provided in the lower left hand corner for impress- 
ing the Great Seal of Canada on the document. 


The text of the proclamation proper was fairly short and writ- 
ten in rather sober if not, indeed, technical language. The 
Constitution Act, 1982 was not part of the large one-page procla- 
mation proper, but rather was appended as a schedule to it. 


Furthermore, the rather lengthy Constitution Act, 1982 was 
not drawn up by hand by a professional calligrapher. Rather it 
was mechanically printed in Gothic script on fine quality paper. 


These, then, were the relevant precedents when the Government 
of Canada had to decide how to handle the first amendment fol- 
lowing patriation, the Constitution Amendment Proclamation, 
1983. 


The Government ultimately chose to follow the precedents quite 
closely. Once again the proclamation document would be one 
large page of fine quality paper. Advances in technology allowed 
for an excellent high-quality reproduction of the Coat of Arms 
in full colour, so the full document was mechanically produced 
rather than being drawn up by a professional calligrapher. This 
also allowed for the production of a number of “original” procla- 
mation documents. The text of the actual amendment would be 
set out in a schedule appended to the proclamation. 
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The Order in Council respecting constitutional proclamations 
already set out the offices of the three ministers of the Crown 
who would have to witness future proclamations, and provision 
would have to be made for impressing the Great Seal of Canada 
on the document. 


The major departure from the patriation proclamation, aside 
from the mechanical production of the text, was the office and 
name of the person issuing the proclamation. Section 58 of the 
Constitution Act, 1982 provided that it (the Constitution Act, 
1982) would come into force on a day to be fixed by proclama- 
tion issued by the Queen or the Governor General under the 
Great Seal of Canada. As it transpired, it was the Queen who 
issued the proclamation on April 17, 1982, and the text began 
with the following words: “Elizabeth the Second by the Grace 
of God of the United Kingdom, Canada and her other realms 
and territories Queen, Head of the Commonwealth, Defender 
of the Faith.” 


Following patriation, only one other amendment to be made by 
proclamation could be issued by either the Queen or the Governor 
General. Section 59 of the Constitution Act, 1982 provided that, 
where authorized by the legislative assembly or government of 
Quebec, paragraph 23(1)(a) of the Charter of Rights and Freedoms 
(respecting minority official language education rights) could 
come into force in respect of Quebec on a day to be fixed by procla- 
mation issued by the Queen or the Governor General under the 
Great Seal of Canada. 


All other amendments to be made by proclamation would have 
to be issued by the Governor General. A delegate of the Governor 
General (such as the Chief Justice of the Supreme Court of 
Canada) could sign the proclamation on behalf of the Governor 
General in the event of his or her absence, illness or other 
inability. But the power is clearly vested in the Governor General 
and, unlike most powers of the Governor General, is not exer- 
cised through delegation from the Queen, in her name or on her 
behalf. 


Monarchy Canada (Vol. 12, No. 2 [Summer 1984]) argued that 
“the executive act of amending the Constitution is an exercise 
of the Queen’s authority which the Governor General is implic- 
itly carrying out on behalf and in the name of the Queen...” and 
claimed that the Constitution Amendment Proclamation, 1983 
should have been issued under the Queen’s name. This is not, 
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in fact, the case. The power is explicitly vested in the Governor 
General, as it would have been under the Victoria formula of 
1971. 


Accordingly, the text of the Constitution Amendment Proclamation, 
1983 began with the following words: “By Her Excellency the 
Right Honourable Jeanne Sauvé, Governor General and 
Commander in Chief of Canada.” 


The text of the proclamation was drawn up by the Department 
of Justice, in consultation with the Federal-Provincial Relations 
Office. The State Ceremonial directorate of the Department of 
the Secretary of State was responsible for ordering the fine 
quality paper for the proclamation document and overseeing the 
printing of the document, in collaboration with the Department 
of Justice, which was responsible for proofreading the printed 
text. 


In a letter to Benoit Bouchard, Secretary of State, on April 22, 
1986, Prime Minister Mulroney said that all future amend- 
ment proclamations should be produced mechanically on fine 
quality paper in the same manner as the document produced 
for the Constitution Amendment Proclamation, 1983. In this 
way, no invidious distinctions could be made between first and 
second class documents. He further stated that if the amend- 
ment had special importance, the sponsoring minister could 
have extra copies produced at his expense. 


THE “ORIGINAL” PROCLAMATION 


_ In principle, the Governor General and the ministerial wit- 
nesses need only sign one document to effect an amendment 
and that document is the “original.” 


However, at the time of patriation, the Queen was to sign the 
proclamation of the Constitution Act, 1982 in the open air in 
front of the Parliament buildings. There was concern that, in 
the event of inclement weather or misadventure, the docu- 
ments might be damaged, so two proclamation documents were 
prepared by hand by a professional calligrapher. 


There was a shower of rain during the proclamation ceremony 
and the document was very slightly damaged by water. Following 
the proclamation, the Queen proceeded to the East Block of the 
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Parliament Buildings, which had been restored and which she 
was to inaugurate. The second copy of the proclamation docu- 
ment was awaiting her in a private room where she went for a 
brief rest and she was asked to sign it, which she did. 


It was the second copy, and not the damaged original, which 
was displayed in the Hall of Honour of the Parliament Buildings 
on April 17, 1983, to mark the first anniversary of patriation. 
However, when the second copy was returned to the National 
Archives, a student asked to see it. When the unprotected doc- 
ument was shown to him, he threw red ink on it to protest the 
defence policy of the Government of Canada. Both hand-pro- 
duced documents, damaged and unrepaired, remain in the cus- 
tody of the National Archives. However, State Ceremonial had 
a large number of very fine copies of the second document pro- 
duced mechanically before it was stained with ink. 


A third copy of the patriation proclamation was drawn up by 
hand by a professional calligrapher in early 1983. The British 
government had decided to give Canada photo reproductions 
on fine parchment of five British documents that provided 
important steps in Canada’s constitutional development to 
mark the first anniversary of patriation: The Royal Proclamation 
of 1763, The Quebec Act of 1774, The Constitutional Act of 
1791, The Act of Union of 1840 and The British North America 
Act, 1867. Canada, in turn, would present the United Kingdom 
with the third “original” copy of the patriation document. It was 
duly signed by the Prime Minister, the Attorney General and 
the Registrar General but the Queen declined to sign it, since 
she had already signed the original which effected patriation 
on April 17, 1982. The third document, without the Queen’s sig- 
nature, was duly presented to the Government of the United 
Kingdom, which now has the only undamaged hand-produced 
copy of the patriation proclamation — albeit without the Queen’s 
signature. 


Since it had been decided to produce the proclamation respect- 
ing the Constitution Amendment Proclamation, 1983 mechan- 
ically, there would be no significant extra costs in producing more 
than one “original.” It was decided to give an “original” copy 
to each of the four Aboriginal national organizations and to 
have a fifth copy, duly signed in public, that would be preserved 
in the National Archives. 


On June 21, 1984, the Governor General, the Prime Minister, 
the Attorney General and the Registrar General signed four 
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copies of the proclamation in private prior to the public sign- 
ing ceremony. Legally, the Constitution Amendment 
Proclamation, 1983 came into force when the first document 
was signed. However, it is not clear which of the four copies pre- 
sented to the leaders of the four national Aboriginal organiza- 
tions was signed first. 


The Constitution Amendment, 1987 (Newfoundland Act), a bilat- 
eral amendment respecting the denominational school rights 
of the Pentecostal Assemblies in Newfoundland, was proclaimed 
on December 22, 1987. Two copies were signed and the second 
was given to the Attorney General, John Crosbie, who was the 
sponsoring minister and a Newfoundlander. 


The Constitution Amendment, 1993 (New Brunswick), a bilat- 
eral amendment respecting the equality of the English-speak- 
ing and French-speaking communities of New Brunswick, was 
proclaimed on March 12, 1993. Two copies were produced. One 
was signed by the ministerial witnesses prior to proclamation, 
but not by the Governor General. The second copy was signed 
by the Governor General and the three ministerial witnesses, 
thus becoming the “original.” Following proclamation, the 
Governor General signed the first copy, which was given to the 
Premier of New Brunswick. 


The Constitution Amendment, 1994 (Prince Edward Island), a 
bilateral amendment respecting a fixed link with the main- 
land, was proclaimed on April 13, 1994. Two copies were pro- 
duced. The Governor General signed both, and then the ministerial 
witnesses signed both. The second copy was presented forth- 
with to the Premier of Prince Edward Island. 


WHAT CONSTITUTES “FORTHWITH”? 


Section 48 of the Constitution Act, 1982 states that the Queen’s 
Privy Council for Canada shall advise the Governor General to 
issue a proclamation “forthwith” when the conditions for an amend- 
ment by proclamation have been met. This requires timely 
action, but the maximum length of time elapsing between ful- 
filling the conditions for an amendment and the proclamation 
is not spelled out. Only three weeks elapsed in the case of the 
Constitution Amendment Proclamation, 1983. However, six 
months elapsed in the case of Constitution Amendment, 1987 
(Newfoundland Act). 
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While six months begins to test the limits of what might con- 
stitute timely action, it does provide a precedent for allowing a 
certain flexibility in proclaiming future amendments. 


WHERE AND IN WHAT CIRCUMSTANCES DOES 
PROCLAMATION OCCUR? 


The legal requirements for a proclamation are the signature of 
the Governor General and the ministerial witnesses (or their 
legal delegates) on the proclamation document. There is no 
requirement that it be done in Ottawa, for example, nor that 
there be a ceremony to mark the event. 


The patriation proclamation was held in front of the Peace 
Tower on Parliament Hill in Ottawa. It was open to the public 
and was televised. 


The Constitution Amendment Proclamation, 1983 was pro- 
claimed at a ceremony in the grounds of Rideau Hall (the 
Governor General’s residence) in Ottawa. It was attended by 
Aboriginal representatives and other invited guests, but was 
not open to the public. After the document was signed, the 
Under-Secretary of State read the proclamation. The Governor 
General, the Prime Minister and Aboriginal leaders then made 
brief statements. A reception was held in the gardens afterwards 
for all guests. 


The Constitution Amendment, 1987 (Newfoundland Act) was 
proclaimed privately in the Governor General’s study at Rideau 
Hall. There was no ceremony and no reception. 


The Constitution Amendment, 1993 (New Brunswick) was pro- 
claimed in the ballroom of Rideau Hall. Invited guests were in 
attendance and the press was present. After the document was 
signed, the Under-Secretary of State read the proclamation. 


The Governor General, the Prime Minister and the Premier of 
New Brunswick made brief statements. A reception for the 
invited guests followed the ceremony. 
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The Constitution Amendment, 1994 (Prince Edward Island) 
was proclaimed in the ballroom of Rideau Hall. A small num- 
ber of invited guests were in attendance and the press was pre- 
sent. After the document was signed, the Under-Secretary of 
State read the proclamation. The Governor General, the Prime 
Minister and the Premier of Prince Edward Island made brief 
statements. A reception for the invited guests followed the 
ceremony. 
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THE ROLE OF 
EXECUTIVE 
FEDERALISM, 
POPULAR 
PARTICIPATION AND 
OTHER OPERATIONAL 
QUESTIONS 


HILE WE CAN TRACE the steps from ratifi- 

cation — or authorization — of an amendment 
to its ultimate proclamation, it is more difficult to deter- 
mine how one should proceed from the initial proposal 
of an amendment to the required resolutions by the 
Senate, the House of Commons and the requisite 
number of legislative assemblies. 


THE ROLE OF EXECUTIVE FEDERALISM 


All four amendments achieved to date have involved the exer- 
cise of what is called executive federalism — that is, negotia- 
tions between governments or executives. In the case of the 
Aboriginal rights amendment, it was what might be called 
extended executive federalism, including not only the federal 
and provincial governments, but the territorial governments and 
representatives of the Aboriginal peoples seeking to establish 
an Aboriginal order of government. 


8: The Role of Executive Federalism 


However, of the four amendments, one — the Constitution 
Amendment, 1987 (Newfoundland Act) — was a classic case of 
executive federalism with no broader involvement. The 
Newfoundland and federal governments negotiated the amend- 
ment to entrench the denominational school rights of the 
Pentecostal Assemblies in that province. There was one day of 
debate in the Newfoundland legislative assembly and no pub- 
lic hearings before adoption of the constitutional resolution. 
The resolution was adopted by the House of Commons and the 
Senate, without hearings. 


The Constitution Amendment, 1994 (Prince Edward Island) 
was adopted with similar despatch. It was a “technical” amend- 
ment to clarify that a fixed link to the mainland would be an 
acceptable substitute for the existing ferry service and that tolls 
could be charged for use of the fixed link. The real policy issue 
which sharply divided the Island’s population was whether there 
should be a fixed link. A referendum on the issue was held in 
Prince Edward Island on January 18, 1988, by the provincial 
government. Over 59 percent of those voting supported the fixed 
link. Hence, it could be argued that the population had been 
consulted directly on the substance of the amendment and that 
the actual drafting and adoption of the amendment was a tech- 
nical matter arising from the popular decision. 


The Constitution Amendment, 1993 (New Brunswick) was 
adopted by the legislative assembly in Fredericton after only 
two days of debate and by the Senate and House of Commons 
with only one day of debate in each. The provincial govern- 
ment argued that the principle of the amendment — the equal- 
ity of the two language communities in New Brunswick — had 
been extensively debated since 1989 and had been supported 
by the provincial population when it approved the Charlottetown 
Accord in the 1992 referendum. 


The Constitution Amendment Proclamation, 1983 on Aboriginal 
rights was the result of an exercise of extended executive fed- 
eralism and some of the deliberations leading to agreement 
among the participants were public. 


If all four amendments were negotiated through executive fed- 
eralism, there are several reasons to explain why this was so. 
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Firstly, in Canada’s parliamentary system of government, the 
federal and provincial governments are normally in a majori- 
ty position in the House of Commons and the legislative assem- 
blies. This usually means that a measure opposed by the 
government will fail to pass. If an amendment is to be autho- 
rized, it is important to ensure that the requisite number of gov- 
ernments will be supportive. Hence, as a practical matter, it has 
been useful to involve governments in the development of con- 
stitutional amendment proposals. 


Secondly, the better argument is that each legislative body has 
to adopt identical texts in French and in English to authorize an 
amendment — and the practice to date in Canada has confirmed 
this view. Once an amendment has been initiated by a legisla- 
tive body, the other legislative bodies have to adopt it without 
change to achieve an amendment. If a legislative body alters or 
amends the initial resolution, it is, in effect, introducing a new 
constitutional resolution rather than ratifying the initial one. 
Hence the desirability, as a practical matter, of coordinating 
efforts before initiating an amendment. Executive federalism 
has played a useful role in ensuring such coordination. 


Clearly, however, reaching agreement on an amendment among 
governments is not a guarantee that an amendment, once ini- 
tiated, will be successfully ratified. Meech Lake is proof of the 
contrary. The fate of the Constitution Amendment Proclamation, 
1983 (Manitoba Act) is perhaps even more telling. The amend- 
ment was designed to provide the Manitoba legislature with time 
to meet its obligations to translate, edit and publish its laws 
in French, in return recognizing English and French as the 
official languages of the province and providing, under certain 
circumstances, certain public services in French. The amend- 
ment was negotiated by the federal and provincial govern- 
ments, with the participation of representatives of the 
Franco-Manitoban community. However, procedural obstruction 
in the legislature and strong grass-roots opposition in the 
province led Premier Howard Pawley to abandon the amend- 
ment. 


So, while executive federalism may be useful in reaching agree- 
ment on the text of an amendment, it does not necessarily guar- 
antee success. The question arises: in what circumstances and 
in what way should the public participate in the amendment 
process? 
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PUBLIC PARTICIPATION 


It is by no means certain that the public has to be involved in 
every constitutional amendment. Common sense and a clear 
evaluation of the significance of the amendment might rule out 
the need for public involvement in certain well-defined cases. 


For example, during the non-Aboriginal constitutional process 
in 1982-83, unanimous agreement was reached by the active 
participants (all governments except Quebec) on a technical 
amendment respecting the office of lieutenant-governor (a una- 
nimity matter under the amending formula). The federal gov- 
ernment can appoint an administrator to execute the office of 
lieutenant-governor during his absence, illness or other inabil- 
ity, but not in the case of his death. Five lieutenant-governors 
had died in office between 1966 and 1978, and the provincial 
constitution in each case was frozen until a successor was found 
and sworn into office. The solution would be to amend the 
Constitution to allow for the appointment of an administrator 
in the case of the death of a lieutenant-governor. It is not clear 
that broad public debate and participation would be necessary 
before adopting such a technical amendment. The pending tech- 
nical amendment respecting certain portions of the Alberta—British 
Columbia border is another example. 


Where, however, amendments are proposed that would require 
major policy decisions affecting the Charter, the distribution of 
powers or national institutions, the question of public involve- 
ment is more germane. Two issues are of interest: 


= at what stage — or stages — in the development of the 
amendment should the public be involved? 


= in what manner should the public be involved? 


The earliest stage at which people could be involved is at the 
development of the constitutional amendment, perhaps in a 
constituent assembly or a variant thereof. However, Patrick 
Fafard and Darrel R. Reid found, in Constituent Assemblies: A 
Comparative Survey, that constituent assemblies are most suc- 
cessful in two sets of circumstances: in the aftermath of a sig- 
nificant break with the past, such as revolution or civil war, on 
the one hand, or where a group of independent states or for- 
mer colonies have come together in a new union, on the other. 
Constituent assemblies have been much less successful in 
attempts to revise existing constitutions, either partially or 
totally. 
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Furthermore, the legitimacy of the constitutional assembly 
would depend in large measure on public acceptance or support 
for the method of selection of the delegates and the distribution 
of seats. Should they be selected directly or indirectly and, if 
the latter, by whom? Should the provinces be represented on the 
basis of population, on the basis of equality, or by region (four 
or five)? Should Quebec delegates — or those of any other 
province or region — have a veto on all matters or some and, if 
the latter, which? Should Aboriginal peoples have a veto on 
some matters and, if so, which? Should official language 
minorities, certain denominations which enjoy entrenched 
education guarantees, or other groups or minorities be guaranteed 
a place at the table and a veto over the matters that affect them 
directly? 


It took Canada 56 years — from 1926 to 1982 — to resolve the 
issue of an amending formula: essentially, the issue of who 
decides how to amend the Constitution. And the solution in 
1982 left perceived wounds in one part of the country — Quebec. 
Subsequent attempts to resolve Quebec’s concerns revealed 
other concerns in the territories and among the representa- 
tives of Aboriginal peoples. 


In short, determining the composition and voting procedures 
for a constituent assembly would prove almost as daunting as 
reaching agreement on substantive amendments. 


The next stage might be to ask the public to react to broad pro- 
posals by governments or a government prior to developing 
legislative texts. This is the approach the Government of Canada 
adopted when it published its constitutional proposals in 
September 1991 and asked a special joint committee of the 
Senate and the House of Commons to hold hearings on them. 
The Government also organized a series of national confer- 
ences to debate the proposals. 


However, after listening, governments, including the territories 
and representatives of Aboriginal organizations, then engaged 
in a new exercise of extended executive federalism behind closed 
doors. When they reached agreement at Charlottetown on 
August 28, 1992, new elements which had not been raised in 
the earlier public consultations had entered into the Accord, such 
as the guarantee of 25 percent of the seats in the House of 
Commons in perpetuity for Quebec in return for that province’s 
acceptance of equality of provincial representation in the Senate. 
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In the six weeks leading to the referendum, the public was 
asked to assess the fruits of extended executive federalism and 
to pronounce in favour or against the entire proposal. There was 
no chance for further public input. In the absence of general 
agreement, the result — generalized rejection — meant that 
no one group or region had rejected another. The result diffused 
possible anger, but it did not provide a useful road-map for 
future attempts at constitutional renewal. 


Quebec offered an interesting alternative in 1987. After agree- 
ment in principle was reached by governments at Meech Lake 
on April 30, Quebec held public legislative hearings on the 
“principles” (some of which were, in effect, legislative drafts). 
Those hearings were largely ignored by the rest of the country. 
When Quebec entered the final phase of negotiations on legal 
texts in the Langevin Building on June 2-3, 1982, it had a 
clear idea of its manoeuvrability. No other government had yet 
“tested the waters” through public consultation. 


When Quebec adopted the Meech Lake Accord on June 23, 
1987, it launched the ratification process. The legal text was 
effectively locked in: any alteration to the text by another leg- 
islative body would, in effect, initiate a separate amendment. 
If all twelve legislative bodies concerned (the Senate, the House 
of Commons and the ten legislative assemblies) each adopted 
slightly different amendment resolutions, twelve different 
amendments would have been initiated and there would be no 
chance of ratification. 


Hence, the approach adopted by governments in 1987: the 
amendment, once initiated, was a “seamless web.” Hearings 
were designed to elicit views about future possible amend- 
ments, but the amendment under review could only be amend- 
ed if an “egregious error” were identified. 


As the debate dragged on, the initial public enthusiasm at the 
unanimous agreement reached by eleven first ministers declined. 
People looked at the fine print and suggested that changes 
might be in order. They were rebuffed by political leaders, and 
opposition grew. 


An alternative approach might have been to turn to the peo- 
ple nationally after an agreement in principle, as Quebec had 
done provincially, to consult before meeting again to agree on 
legal texts. 
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John Holtby, a former Clerk Assistant of the Ontario legisla- 
ture, proposed in 1987 to the Special Joint Committee on the 
Constitutional Accord the establishment of a national joint com- 
mittee on constitutional amendments. It would be composed of 
members representing each party in the Senate, the House of 
Commons and the ten legislative assemblies. 


The proposal was interesting: government and opposition par- 
ties would be able to dialogue with each other and with their 
provincial counterparts. Federal members would be sensitized, 
during hearings across the country, to regional concerns, and 
provincial members would gain a greater national perspective. 
The public and elected members of all political stripes could air 
their views, dialogue and seek common ground before trying 
to lock in a legal text. 


The idea was brought forward too late to be of use in the Meech 
Lake process. And, clearly, trans-Canada hearings by a nation- 
al joint committee would be cumbersome and costly. But on a 
high-profile amendment of great moment, it might be worth the 
effort to develop a national consensus on the principles under- 
lying an amendment before locking in the legal text for ratifi- 
cation. And it would be less costly than a referendum. 


Alternatively, a joint committee of the Senate and House of 
Commons could tour the country to hold hearings on the agree- 
ment in principle. It could, in each province, ask government 
and opposition MLAs to sit with the joint committee during its 
hearings in the province in question as locally participating, but 
non-voting, members of the committee. 


The disadvantage of this alternative would be the lack of cross- 
fertilization between MLAs from all the provinces that would 
occur in a national joint committee. Furthermore, the joint 
committee, in urawing up its report, would probably be controlled 
by the federal government of the day, which would probably ensure 
passage by Parliament, but could also introduce a partisan ele- 
ment into the debate which could make passage more problematic 
in some provincial assemblies. 


The next stage for public participation would be that of hear- 
ings on the first resolution initiating the amendment or a ref- 
erendum on the legal text before submitting it to legislative bodies 
for ratification. If an amendment were to be initiated after the 
national hearings process, it would be advisable to initiate it 
in Parliament, where it could be fine-tuned and adjusted, if 
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need be, in a national forum. Once adopted by Parliament, of 
course, it would be “locked in” and hearings by provincial assem- 
blies, if any, would largely be pro forma. In the case of bilater- 
al amendments, the process could be reversed: the amendment 
could be introduced in the provincial assembly where adjust- 
ments might occur, if necessary, before being sent to Ottawa for 
largely pro forma ratification. 


If a national referendum were held by the federal government 
alone or by the government in collaboration with one or more 
provinces (as in the case of Charlottetown) on a legal text, the 
need for hearings on the amendment resolution would dimin- 
ish dramatically. Perhaps hearings to ensure there was no egre- 
gious error in the text would be useful, but the policy issues 
would be settled by the people in the referendum. 


One issue that will have to be addressed each time the option 
of a national referendum is raised is the degree of support 
required to pass. As a political matter, it was agreed among lead- 
ers that the Charlottetown Accord would have to be supported 
in all provinces in order to pass. Was this too high a threshold? 
Yet is a simple majority at the national level sufficient to pro- 
tect regional interests? Would national unity be strengthened 
if a proposal for Senate reform (a 7/50 matter) were opposed 
by the three Maritime provinces or the three Prairie provinces 
or Quebec, but passed elsewhere? 


There is no clear answer. It depends in part on the nature of 
the amendment. Senate reform touches the very fabric of the 
national decision-making process and so the threshold for con- 
sent should perhaps be high for such an amendment. However, 
in the event of an amendment to transfer jurisdiction over a 
provincial power to the Parliament of Canada — health care, 
for example — dissenting provinces could opt out of the amend- 
ment, so the argument for a high threshold is not as strong. If 
the amendment transferred jurisdiction over post-secondary 
education to Ottawa, the argument is weaker still, for not only 
could a dissenting province opt out of the amendment, it would 
also be guaranteed reasonable compensation. 


Another question which arises is whether an omnibus constitu- 
tional proposal should be put to the people as a take-it-or-leave- 
it proposition, as in the case of the Charlottetown Accord, or 
whether electors should be able to accept or reject discrete items 
within the Accord. The second approach seems appealing in the 
perspective of pure majoritarian democracy. However, it 
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could be argued that such an approach ignores the inevitable 
trade-offs that are necessary to reach a broadly-based consen- 
sus in a complex society spanning a continent, and that it 
puts minority interests and rights at the whim of the majority. 


In any event, until such time as changes are made to the cur- 
rent amending formula, referendums must remain a subordi- 
nate adjunct to the amendment process. Referendums can dis- 
suade legislative bodies from action or they can encourage them 
to take positive steps. They cannot, however, supplant the role 
of legislative bodies in authorizing amendments. 


In this context, it is useful to recall that the House of Commons 
— and the House of Commons alone — has a veto over all 
amendments made by proclamation. 


Not all amendments in future will necessarily generate the 
heat and passion that marked the later stages of the Meech Lake 
debate, the Charlottetown Accord referendum or the Manitoba 
language amendment of 1983-84, and there is much to be said 
for analysing each proposal on its own merits and using com- 
mon sense in determining if, to what degree and how the pub- 
lic should be involved in ratifying specific amendments. 


LOCKING IN OPERATIONAL PROCEDURES 


Manitoba was the first province to “lock in” an operational pro- 
cedure respecting the ratification of a constitutional amendment. 


It will be recalled that the Manitoba language amendment of 
1983-84 stirred up such strong passions in the province that 
the Premier ultimately abandoned the attempt to adopt the amend- 
ment resolution. 


Two years later, the Standing Committee on the Rules of the House 
in Manitoba recommended adoption of a new standing order 
36.1 respecting constitutional amendment motions which would 
provide that a government motion proposing an amendment to 
the Constitution of Canada (and amendments to the motion) 
would take precedence over all other House business for ten 
sitting days (unless debate had been concluded earlier). Prior 
to the sixth day of debate on the motion, it would be referred to 
a standing or special committee to receive submissions from 
the public and report back to the House. The proposed standing 
order was adopted on August 20, 1986. 
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This standing order has introduced a certain rigidity into the 
amendment process. The standing order does not require that 
debate on the motion (that is, the constitutional resolution) last 
for the full 10 days, but it does require referral to a committee 
to receive submissions from the public. The inability of the 
Manitoba legislative assembly to adopt the Meech Lake Accord 
and the Companion Accord in June 1990 was, in part, due to 
procedural mistakes. Proper notice of the resolutions was not 
given prior to the June 12 sitting of the House and, with fur- 
ther procedural mistakes and in the absence of unanimous con- 
sent to waive the normal requirements, debate did not begin 
until June 20. By June 23 it was clear that referral to a com- 
mittee for public submissions and reporting back to the House 
could not be completed before midnight on that day, which was 
the deadline for ratification. Approximately 3,700 individuals 
had registered to appear during the committee stage. 


It is interesting to note that the same strictures (10 days of 
debate, interrupted by committee hearings) do not apply to con- 
stitutional resolutions moved by government backbenchers or 
opposition MLAs. But then again, debate on their motions would 
not take precedence over all other business in the House. 


British Columbia was next to lock in a special procedure. In the 
wake of Meech Lake, the Referendum Act was adopted and 
given assent on July 27, 1990. The Constitutional Amendment 
Approval Act was subsequently adopted and given assent on 
March 22, 1991: it obliges the provincial government to hold a 
referendum on the subject matter of a proposed amendment before 
introducing a resolution in the legislative assembly to autho- 
rize an amendment. 


Alberta adopted the Constitutional Referendum Act in 1992 
and it received assent on June 26, 1992. It requires that a ref- 
erendum be held before a resolution authorizing an amend- 
ment to the Constitution of Canada is voted upon by the 
legislative assembly (but the resolution can be introduced in 
the legislative assembly before the referendum is held). The 
Constitutional Referendum Amendment Act, 1992 amended 
the earlier act and allowed the legislative assembly, under cer- 
tain conditions, to substitute a federal referendum under 
Canada’s Referendum Act; the federal referendum would have 
to precede a vote in the assembly on the amendment. This act 
received assent on September 22, 1992. 
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No other jurisdiction has an operational procedure that requires 
a referendum (or any other mandatory exercise) before adop- 
tion of a constitutional amendment resolution. Three, howev- 
er, have referendum procedures in place which may be invoked 
if that is thought desirable: Canada (the Referendum Act, 1992), 
Quebec (Loi sur la consultation populaire, 1978) and Newfoundland 
(the Election Act as amended in 1975 and 1992). 


None of the procedures that have been “locked in” by some 
provinces are irreversible: Alberta revised its referendum pro- 
cedure prior to the 1992 Charlottetown referendum by a sub- 
sequent act of the legislature. However, until such time as 
constitutional amendment in Canada becomes a more mun- 
dane activity, legislative bodies that have locked in supple- 
mentary procedures may wish to make those procedures optional. 


SINGLE-ISSUE AMENDMENTS, MULTIPLE-ISSUE 
AMENDMENTS AND SEPARATE TRACKS 


In an ideal world, it would appear best to pursue each propos- 
al for constitutional amendment independently on its own mer- 
its. But we do not live in an ideal world and, in Canada, a lot 
of constitutional baggage has accumulated over the past quar- 
ter century. 


Since the 1968-71 constitutional review exercise, there has 
been a tendency to pursue a multiple-issue agenda (1978-79, 
1980, 1981, 1982-83, 1992). Prime Minister Trudeau sought to 
narrow the agenda to one item — patriation with amending for- 
mula — in 1975, but the agenda expanded before the exercise 
was terminated in 1977. In 1986, the premiers agreed at their 
meeting in Edmonton on a narrow focus — Quebec’s five con- 
ditions — but the focus expanded somewhat during the Meech 
Lake exercise to include, for example, a new interim procedure 
for appointing senators and entrenchment of a future consti- 
tutional agenda. Meech Lake ultimately failed because, among 
other reasons, many felt the agenda was too narrow or not suf- 
ficiently inclusive of other interests. 


No one could claim that the Charlottetown Accord was too nar- 
row in focus. Indeed, its complexity may have contributed to 
its defeat in the 1992 referendum: people who may have been 
willing to support some aspects might have rejected it because 


161 


8: The Role of Executive Federalism 


of their objections to others. But, as noted earlier, a pick-and- 
choose approach might have been, ultimately, highly divisive 
instead of unifying. 


Bilateral amendments are, almost by definition, narrow in scope 
and tend to be single-issue matters. That has been the case with 
the three adopted since 1982. The Aboriginal rights amendment 
agreed upon in 1983 was narrow in focus and restricted to a 
few matters. It also was proclaimed. The Senate powers amend- 
ment proposal in 1985 was single-issue and narrow in focus. It 
failed to pass because of a change of government in Ontario, 
coupled with decreased confrontation in the Senate itself. 


The second Aboriginal rights process, focusing on self-govern- 
ment, was more complex and ultimately failed in 1987 to gar- 
ner sufficient provincial support to result in an amendment. The 
separate track on non-Aboriginal matters was essentially an 
exercise in whittling down expectations and it died, largely 
because of a lack of will on the part of the federal government 
to proceed and, on one item requiring unanimity (appointment 
of an administrator in the event of the death of a lieutenant- 
governor), because Quebec would not take action until after its 
own issues had been addressed. The separate track approach 
was abandoned in the course of the exercise that led to 
Charlottetown in 1992. That exercise also failed. 


The single issue amendment proposals respecting boundaries 
between Manitoba and Saskatchewan, and between Alberta 
and British Columbia, have “failed” through lack of follow-up; 
they could always be dusted off and brought forward for ratification. 


The single-issue amendment on language in Manitoba in 1983-84 
failed because of strong public opposition and procedural tac- 
tics by the opposition in the legislature. 


After 13 years of experience with the amending formula, what 
can be said? The four successful amendment exercises to date 
were narrow in scope and, essentially, single-issue matters. 
Three resulted from an exercise in bilateral executive federa- 
tion although, in the case of two (in New Brunswick and Prince 
Edward Island), there was prior public consultation on the pol- 
icy issue. The fourth amendment was a result of extended mul- 
tilateral executive federalism. But a narrow focus on a single 
item is not enough to ensure success: witness the failure of the 
Senate powers amendment of 1985 or the Manitoba language 
amendment of 1983-84. 
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On the other hand, all multiple-item amendment proposals 
have been unsuccessful. 


Is there a lesson to be learned? Should all attempts at multi- 
ple-item amendments be avoided? Should various amendments 
or groups of amendments be pursued on separate tracks and 
with independent deadlines? Should there be deadlines for 
reaching agreement? Should there be shorter deadlines for 
ratification by legislative bodies? Is executive federalism or 
extended executive federalism the culprit? Is the amending for- 
mula itself the problem? There is no easy answer to these ques- 
tions. The one thing that is certain is that we must live with 
the amending formula we have until, through the operation of 
that formula itself, it is altered or replaced. 


IS THE FORMULA THE PROBLEM? 


Following the failure of the Meech Lake Accord, the federal gov- 
ernment published a discussion paper in December 1990 called 
Amending the Constitution of Canada and referred the issue to 
the Beaudoin-Edwards Special Joint Committee of the Senate 
and House of Commons. Among other things, the paper asked 
whether the ratification period for 7/50 amendments (three 
years) was too long because the lack of early action by legisla- 
tive bodies might allow the initial consensus to unravel: elec- 
tions can and will occur, governments may change, partisan 
politics will continue, and extraneous issues and events may 
occur which, while legally unrelated to the amendment pro- 
posal, could affect attitudes and derail the ratification process. 
There is nothing to prevent governments from reaching agree- 
ment on a much shorter ratification period than that specified 
in the Constitution. They could, for example, agree to bring the 
matter to a vote within six months. But they would be foolish 
to do so if they had not ascertained beforehand that there was 
a broad public consensus supporting the amendment. 


Executive federalism (and, indeed, extended executive federalism) 
has been identified as a possible culprit in the amending process. 
The discussion paper raised the possibility of “popularizing” the 
amendment process by resort to a constituent assembly or the 
use of referendums. Perhaps both suggestions were overly dra- 
matic reactions to one failed amendment exercise. For, in the 
last analysis, Meech failed because governments had not 
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succeeded in developing a popular consensus on the need for 
the amendment and on the principles it sought to incorporate 
in the Constitution, nor on the desirability of proceeding suc- 
cessively on different sets of constitutional issues, rather than 
seeking to resolve all outstanding issues at once. 


It is difficult to see, as a practical matter, how amendments may 
be successfully ratified without the operation of executive fed- 
eralism (or in certain cases, extended executive federalism). In 
the denunciation of executive federalism in 1990 — “eleven 
men wheeling and dealing behind closed doors” — people per- 
haps forgot that the many benefits Canadians enjoy from the 
concerted efforts of governments — including Medicare — are 
the fruits of executive federalism. 


In a post-patriation Canada where the charter has infused 
many Canadians with a sense of proprietary interest in their 
constitution, governments may have to look more carefully at 
how to build a popular consensus before ratifying legal texts 
for an amendment by proclamation. Consensus building, depend- 
ing upon the nature and profile of the amendment, may involve: 


m seeking to convince the public on the desirability of giv- 
ing priority to one issue or a limited set of issues; 


m= seeking, under certain circumstances, to enlist public sup- 
port for proceeding on separate issues (or groups of issues) 
on separate tracks with different timetables; 


m # involving the public (depending on the profile of the issue 
or issues) in an examination of the detailed principles or 
draft legal texts of the proposed constitutional amend- 
ment or amendments before proceeding to ratification, 
perhaps through national parliamentary hearings; 


™ ensuring, once a public consensus emerges, that major 
new elements are not introduced into the resolution through 
a subsequent exercise in executive federalism; 


™ providing, if deemed necessary by the nature or profile of 
an amendment, an opportunity for the public to express 
its views through a referendum; 


m proceeding, through a political agreement, in a timely 
fashion (perhaps within six months or a year) on ratifi- 
cation while the consensus holds. 
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Governments should avoid to the degree possible: 


seeking to reach agreement prematurely on issues where 
the public is strongly divided and where the short-term 
development of a public consensus is highly doubtful, if 
not impossible; 


involving the public in the discussion of one set of proposals 
and then presenting it with a new set negotiated through 
a subsequent exercise as a fait accompli; 


overloading the agenda in any one constitutional exer- 
cise: the more discrete elements in a package, the more 
targets for attack by various dissidents; and 


believing that the resolution of all public policy disputes 
has to be locked into the Constitution through an amend- 
ment. 


While Canada has engaged in some high-profile constitution- 
al battles in the last quarter-century and particularly in the past 
seven years, failure to secure certain broad amendments is due 
to a variety of complex factors. The 1982 amending formula itself 
was clearly a factor in the failure of the Meech Lake Accord, 
but not in that of the Charlottetown Accord. 


It is premature to say that the amending formula is the prob- 
lem or that the formula is unworkable. But clearly, broad con- 
sensus building is the prerequisite for any new attempt to secure 
an important multilateral constitutional amendment. 
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HE LONG PATRIATION DEBATE ended with 
the proclamation of the Constitution Act, 1982 on 
Parliament Hill in Ottawa on April 17, 1982. 


The occasion was solemn, but muted. After the expenditure of 
so much time and resources, both human and financial, on the 
patriation issue, political actors had decided in November 1981 
that a chapter had to come to an end. Most players had to set- 
tle for a compromise and to accept something other than their 
ideal solution. 


Ontario (as well as Quebec) lost the veto that all previous pro- 
posals since 1960 would have provided. Prime Minister Trudeau 
had to accept the opting-out formula he had so vigorously 
attacked. To assuage the feelings of Quebecers, he agreed that 
the full range of minority language education rights in the rest 
of the country would not apply in Quebec, and that reasonable 
compensation would be provided to a province that opted out 
of an amendment transferring provincial legislative jurisdic- 
tion over education or other cultural matters to Parliament. He 
also accepted a "notwithstanding" clause that would allow leg- 
islative bodies to override many rights and freedoms in the 
Charter, including fundamental freedoms and equality rights. 
And, of course, the Government of Quebec was not a signatory 
to the agreement, although public opinion polls indicated that 
a majority of Quebecers supported the various rights and free- 
doms in the Charter, including minority language education 
rights. 


After searching for perfection and unanimous agreement for 
over 50 years, governments compromised and settled for less 
on November 5, 1981. It was not the desired outcome, but it 
was liveable and opened the doors to future constitutional devel- 
opment in Canada without reference to a foreign power. 


Perhaps one lesson to be learned from the patriation debate is 
that while there is no harm in aiming at the stars, aiming a bit 
closer to earth is more likely to produce results. The results 
may not be as uplifting, but they will be tangible and practical. 
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And perhaps another lesson to be drawn from attempts to 
amend the Constitution since 1982 is that governments should 
not get too far ahead of public opinion or overload the agenda 
before seeking amendments. The development of a broad con- 
sensus on the desirability and nature of amendments may be 
the necessary prelude to any further attempt to amend the 
Constitution of Canada. On the other hand, governments should 
not lag too far behind public opinion, as some provinces opposed 
to a charter of rights discovered in 1980-81. 


Finally, Canadians should realize that constitutions change — 
often in fundamental ways — without formal constitutional 
amendment. Judicial interpretation and changing conventions 
are part of the picture. But so too is the exercise — or non-exer- 
cise — of powers under the Constitution. Intergovernmental agree- 
ments and new forms of collaboration permit federal societies 
to evolve dramatically without formal constitutional amendment. 


In the United States, over 9,100 amendments have been pro- 
posed since 1789. Only 33 have made it through the brokers in 
Congress to be put to the states over the past 200 years. Only 
26 were ratified (and two of those, prohibition and its repeal, 
cancelled each other out). Yet few would say that the United 
States is stagnant, caught in the doldrums of a constitutional 
status quo. 


Perhaps we Canadians have become captivated by the quest for 
formal constitutional amendments. Perhaps we have become 
too concerned with perfection and have forgotten that less than 
perfect compromises are the basis for civilized life. 


Federal societies are, by their nature, dynamic and the exer- 
cise of powers under the constitution adapts to changing cir- 
cumstances. The constitutional and political situation of the federal 
government and the provinces today bears little resemblance 
to what it was 35 years ago, in 1960. 


In short, the myth of the constitutional status quo is simply that: 
a myth. 
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A NEWFOUNDLAND BILATERAL 
CONSTITUTIONAL AMENDMENT RESOLUTION 


OLLOWING TWO YEARS of unsuccessful dis- 

cussions between the provincial government and 
the seven religious denominations that have the con- 
stitutional right to control and manage their own 
schools under Term 17 of Newfoundland's Terms of 
Union with Canada, the Government of Newfoundland 
produced a draft bilateral constitutional amendment 
resolution to reduce the education rights of the seven 
denominations. (Bilateral amendments under the 
terms of section 43 of the Constitution Act, 1982 are 
discussed in chapters 4, 5 and 6.) 


The denominations and the Government of Canada were pro- 
vided an opportunity to comment on the draft resolution, but 
it was made clear that substantive changes to it would not be 
made. Two denominations were strongly opposed to the reso- 
lution (the Catholics and the Pentecostal Assemblies). 


A referendum was held on the Government of Newfoundland's 
proposal on September 5, 1995. Approximately 52 percent of 
the electorate participated in the vote. Of those voting, 54 per- 
cent supported the Government's proposal and 46 percent 
opposed it. 


The Government of Newfoundland introduced the constitu- 
tional resolution into the House of Assembly on October 16, 1995. 
There were seven days of debate and the House adopted the 
resolution on October 31, 1995, by a vote of 31 to 20. On 
November 2, 1995, the Speaker of the House of Assembly sent 
a copy of the resolution to the Clerk of the Privy Council/Secretary 
to the Cabinet in Ottawa for consideration by the Government 
of Canada. 
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The resolution was introduced in the House of Commons on May 
31, 1996. There were two days of debate. A proposed amend- 
ment to the resolution was defeated on division: 182 opposed 
and 27 in favour. The resolution was adopted by the House of 
Commons in a free vote on June 3, 1996: 170 in favour, 46 
opposed. 


The resolution was introduced in the Senate on June 6, 1996. A 
Senate committee was to hold hearings over seven days in 
Ottawa and St. John’s and to report by July 17, 1996. 


A FEDERAL REGIONAL VETO BILL 


On October 24, 1995, towards the end of the Quebec referen- 
dum campaign on sovereignty, Prime Minister Jean Chrétien 
promised not to proceed with any constitutional change that affects 
Quebec without Quebecers' consent. 


Any change to the amending formula to accommodate a Quebec 
“veto” would require the unanimous consent of the provinces 
' (see section 41 of the Constitution Act, 1982). Rather than seek 
an amendment to the Constitution requiring provincial consent, 
the Prime Minister decided to honour his promise by provid- 
ing a legislative limit on the Government's capacity to intro- 
duce a constitutional amendment resolution into Parliament. 
On November 29, 1995, the Prime Minister introduced Bill C- 
110 into the House of Commons. 


The bill provided that no cabinet minister shall present a con- 
stitutional amendment resolution in Parliament unless the 
amendment has first been consented to by a majority of provinces, 
including: 


i Ontario, 
a Quebec, 


=  ~=twoor more Atlantic provinces representing at least 50 per- 
cent of the population of that region, and 


= two or more Western provinces representing at least 50 
percent of the population of that region. 
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On December 12, 1995, the Government introduced an amend- 
ment to recognize British Columbia as a fifth region on the 
same basis as Ontario and Quebec. The provision respecting the 
Western provinces was also amended to require the consent of 
at least two of the Prairie provinces representing at least 50 
percent of that region. Since Alberta has over 50 percent of the 
population of the Prairie provinces, this amendment would 
effectively give a veto to Alberta. 


Bill C-110 did not stipulate by what means the consent of a province 
was to be expressed. 


Three categories of amendment were exempted from the pro- 
cedure: matters subject to the unanimity procedure (section 41 
of the Constitution Act, 1982) already were protected by a veto 
for all provinces; the bilateral amending procedure (section 43) 
provided a veto any province to which such an amendment 
related; and the opting out procedure (section 38[3]) already allowed 
a dissenting province to express its dissent and to remove itself 
from the application of the amendment (this is what has some- 
times been called a negative veto). (The amending procedures 
adopted in the Constitution Act, 1982 are examined in 
chapter 4.) 


While Bill C-110 would not change the amending procedures 
contained in Canada's Constitution, it would establish a test 
to be met before the Government would introduce a constitu- 
tional amendment resolution in Parliament (in British Columbia 
and Alberta, amendments must be approved in a referendum 
before a constitutional amendment resolution may be intro- 
duced [in British Columbia] or adopted [in Alberta]). Since the 
House of Commons is the only legislative body in Canada which 
has a veto over all amendments made by proclamation of the 
Governor General, it was said that the Government would be 
“lending” the federal veto power to five regions of Canada under 
Bill C-110. 


Bill C-110 was adopted by the House of Commons on December 
13, 1995, by a vote of 150 to 101. Bill C-110 was introduced in 
the Senate on December 14, 1995 and debated for two days before 
being referred to a Special Committee. The Special Committee 
sat for seven days and received 18 briefs and heard from 51 wit- 
nesses. The Special Committee reported on February 1 and 
proposed three amendments to the bill. They were debated and 
defeated by a vote of 48 opposed and 36 in favour on 
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February 2, 1996. Subsequently, on the same day the bill was 
adopted on division with no recorded vote, and royal assent was 
given forthwith. 


THE SECTION 49 FIRST MINISTERS’ 
CONFERENCE TO REVIEW THE AMENDING 
FORMULA 


Section 49 of the Constitution Act, 1982 required the Prime Minister 
to convene a First Ministers’ Conference to review the amend- 
ing formula before April 17, 1997. That obligation was dis- 
charged when the Prime Minister convened First Ministers to 
a meeting explicitly for that purpose on June 21, 1996. The gov- 
ernment leaders of the territories were also invited to attend. 
The private meeting was of very short duration and there was 
no decision on how best to pursue further discussions on this 
matter. 
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n order to facilitate the reading of the documents 
that follow, their layouts have been standardized 
without affecting the contents of the originals. 
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APPENDIX 1 


AMENDMENTS TO THE 
BRITISH NORTH AMERICA ACT* 


In most respects, the British North America Act of 1867 did not provide for its 
amendment by any legislative authority in Canada. It therefore could be 
amended only by further Acts passed by the Parliament of the United Kingdom. 


Since 1867, many amendments have, in fact, been made by the United Kingdom 
Parliament. The following is a brief account of these amendments: 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


The Rupert's Land Act, 1868 authorized the acceptance by Canada of 
the rights of the Hudson's Bay Company over Rupert's Land and the North- 
Western Territory. It also provided that, on Address from the Houses 
of Parliament of Canada, the Crown could declare this territory part of 
Canada and the Parliament of Canada could make laws for its peace, 
order and good government. 


The British North America Act of 1871 ratified the Manitoba Act passed 
by the Parliament of Canada in 1870, creating the province of Manitoba 
and giving it a provincial constitution similar to those of the other 
provinces. The British North America Act of 1871 also empowered the 
Parliament of Canada to establish new provinces out of any Canadian 
territory not then included in a province; to alter the boundaries of any 
province (with the consent of its legislature), and to provide for the 
administration, peace, order and good government of any territory not 
included in a province. 


The Parliament of Canada Act of 1875 amended section 18 of the British 
North America Act, 1867, which set forth the privileges, immunities and 
powers of each of the Houses of Parliament. 


The British North America Act of 1886 authorized the Parliament of Canada 
to provide for the representation in the Senate and the House of Commons 
of any territories not included in any province. 


The Statute Law Revision Act, 1893 repealed some obsolete provisions 
of the British North America Act of 1867. 


The Canadian Speaker (Appointment of Deputy) Act, 1895 confirmed an 
Act of the Parliament of Canada which provided for the appointment of 
a Deputy-Speaker for the Senate. 


The British North America Act, 1907 established a new scale of finan- 
cial subsidies to the provinces in lieu of those set forth in section 118 of 
the British North America Act of 1867. While not expressly repealing 
the original section, it made its provisions obsolete. 


The British North America Act, 1915 re-defined the Senatorial Divisions 
of Canada to take into account the provinces of Manitoba, British 
Columbia, Saskatchewan and Alberta. Although this statute did not express- 
ly amend the text of the original section 22, it did alter its effect. 


The British North America Act, 1916 provided for the extension of the 
life of the current Parliament of Canada beyond the normal period of 
five years. 


* Guy Favreau, The Amendment of the Constitution of Canada 
(Ottawa: Queen’s Printer, 1965). 
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(10) 


(11) 


(12) 


(13) 


(14) 


(15) 


(16) 


(17) 


(18) 


(19) 


(20) 


(21) 


(22) 


Appendix 1 


The Statute Law Revision Act, 1927 repealed additional spent or obso- 
lete provisions in the United Kingdom statutes, including two provi- 
sions of the British North America Acts. 


The British North America Act, 1930 confirmed the natural resources 
agreements between the Government of Canada and the Governments 
of Manitoba, British Columbia, Alberta and Saskatchewan, giving the 
agreements the force of law notwithstanding anything in the British North 
America Acts. 


The Statute of Westminster, 1931 while not directly amending the British 
North America Acts, did alter some of their provisions. Thus, the 
Parliament of Canada was given the power to make laws having extrater- 
ritorial effect. Also, Parliament and the provincial legislatures were 
given the authority, within their powers under the British North America. 
Acts, to repeal any United Kingdom statute that formed part of the law 
of Canada. This authority, however, expressly excluded the British 
North America Act itself. 


The British North America Act, 1940 gave the Parliament of Canada the 
exclusive jurisdiction to make laws in relation to Unemployment Insurance. 


The British North America Act, 1943 provided for the postponement of 
redistribution of the seats in the House of Commons until the first ses- 
sion of Parliament after the cessation of hostilities. 


The British North America Act, 1946 replaced section 51 of the British 
North America Act, 1867, and altered the provisions for the readjust- 
ment of representation in the House of Commons. 


The British North America Act, 1949 confirmed the Terms of Union 
between Canada and Newfoundland. 


The British North America Act (No. 2), 1949 gave the Parliament of 
Canada authority to amend the Constitution of Canada with certain 
exceptions. 


The Statute Law Revision Act, 1950 repealed an obsolete section of the 
British North America Act, 1867. 


The British North America Act, 1951 gave the Parliament of Canada con- 
current jurisdiction with the provinces to make laws in relation to Old 
Age Pensions. 


The British North America Act, 1960 amended section 99 and altered 
the tenure of office of superior court judges. 


The British North America Act, 1964 amended the authority conferred 
upon the Parliament of Canada by the British North America Act, 1951, 
in relation to benefits supplementary to Old Age Pensions. 


Amendment by Order in Council 


Section 146 of the British North America Act, 1867 provided for the 
admission of other British North American territories by Order in Council 
and stipulated that the provisions of any such Order in Council would 
have the same effect as if enacted by the Parliament of the United 
Kingdom. Under this section, Rupert's Land and the North-Western Territory 
were admitted by Order in Council on June 28rd, 1870; British Columbia 
by Order in Council on May 16th, 1871; Prince Edward Island by Order 
in Council on June 26, 1873. Because all these Orders in Council con- 
tained provisions of a constitutional character — adapting the provisions 
of the British North America Act to the new provinces, but with some 
modifications in each case — they may therefore be regarded as consti- 
tutional amendments. 
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APPENDIX 3 


THE FULTON-FAVREAU FORMULA 


AN ACT TO PROVIDE FOR THE AMENDMENT IN CANADA 
OF THE CONSTITUTION OF CANADA* 


(Preamble) 


WHEREAS Canada has requested, and consented to, the enactment of an Act 
of Parliament of the United Kingdom in the terms hereinafter set forth, and 
the Senate and House of Commons of Canada in Parliament assembled have 
submitted Addresses to Her Majesty praying that Her Majesty may gracious- 
ly be pleased to cause a Bill to be laid before the Parliament of the United Kingdom 
for that purpose: 


Be it therefore enacted by the Queen's most Excellent Majesty by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows: 


PART I 
POWER TO AMEND THE CONSTITUTION OF CANADA 


1. Subject to this Part, the Parliament of Canada may make laws repeal- 
ing or re-enacting any provision of the Constitution of Canada. 


2. No law made under the authority of this Part affecting any provision of 
this Act or section 51A of the British North America Act, 1867, or affect- 
ing any provision of the Constitution of Canada relating to 


(a) the powers of the legislature of a province to make laws, 

(b) the rights or privileges granted or secured by the 
Constitution of Canada to the legislature or the government 
of a province, 

(c) the assets or property of a province, or 

(d) the use of the English or French language, 

shall come into force unless it is concurred in by the legislatures of all 
the provinces. 


3. (1) Nolaw made under the authority of this Part affecting any pro- 
vision of the Constitution of Canada that refers to one or more, 
but not all, of the provinces, shall come into force unless it is 
concurred in by the legislature of every province to which the 
provision refers. 


(2) Section 2 of this Act does not extend to any provision of the 
Constitution of Canada referred to in subsection (1) of this 
section. 


4, (1) Nolaw made under the authority of this Part affecting any pro- 
vision of the Constitution of Canada relating to education in 
any province other than Newfoundland shall come into force 
unless it is concurred in by the legislatures of all the provinces 
other than Newfoundland. 


* Guy Favreau, The Amendment of the Constitution of Canada 
(Ottawa: Queen’s Printer, 1965). 
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(2) No law made under the authority of this Part affecting any 
provision of the Constitution of Canada relating to education 
in the province of Newfoundland shall come into force unless 
it is concurred in by the legislature of the province of Newfoundland. 


(3) Sections 2 and 3 of this Act do not extend to any provision of 
the Constitution of Canada referred to in subsections (1) and 
(2) of this section. 


No law made under the authority of this Part affecting any provision of 
the Constitution of Canada not coming within section 2, 3 or 4 of this 
Act shall come into force unless it is concurred in by the legislatures of 
at least two-thirds of the provinces representing at least fifty per cent 
of the population of Canada according to the latest general census. 


Notwithstanding anything in the Constitution of Canada, the Parliament 
of Canada may exclusively make laws from time to time amending the 
Constitution of Canada in relation to the executive Government of 
Canada, and the Senate and House of Commons, except as regards 


(a) the functions of the Queen and the Governor General in rela 
tion to the Parliament or Government of Canada; 

(b) the requirements of the Constitution of Canada respecting a 
yearly session of Parliament; 

(c) the maximum period fixed by the Constitution of Canada for 
the duration of the House of Commons, except that the 
Parliament of Canada may, in time of real or apprehended 
war, invasion or insurrection, continue a House of Commons 
beyond such maximum period, if such continuation is not 
opposed by the votes of more than one-third of the members 
of such House; 

(d) the number of members by which a province is entitled to be 
represented in the Senate; 

(e) the residence qualifications of Senators and the require- 
ments of the Constitution of Canada for the summoning of 
persons to the Senate by the Governor General in the 
Queen's name; 

(f) the right of a province to a number of members in the House 
of Commons not less than the number of Senators repre- 
senting such province; 

(g) the principles of proportionate representation of the 
provinces in the House of Commons prescribed by the 
Constitution of Canada; and 

(h) the use of English or French language. 


Notwithstanding anything in the Constitution of Canada, in each province 
the legislature may exclusively make laws in relation to the amend- 
ment from time to time of the Constitution of the province, except as 
regards the office of Lieutenant-Governor. 


Any law to repeal, amend or re-enact any provision of the Constitution 
of Canada that is not authorized to be made either by the Parliament 
of Canada under the authority of section 6 of this Act or by the legisla- 
ture of a province under the authority of section 7 of this Act is subject 
to the provisions of sections 1 to 5 of this Act. 


Nothing in this Part diminishes any power of the Parliament of Canada 
or of the legislature of a province existing at the coming into force of this 
Act, to make laws in relation to any matter. 
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No Act of the Parliament of the United Kingdom passed after the com- 
ing into force of this Act shall extend or be deemed to extend to Canada 
or to any province or territory of Canada as part of the law thereof. 


Without limiting the meaning of the expression "Constitution of Canada", 
in this Part that expression includes the following enactments and any 
order, rule or regulation thereunder, namely, 


(a) the British North America Acts, 1867 to 1964; 

(b) the Manitoba Act, 1870; 

(c) the Parliament of Canada Act, 1875; 

(d) the Canadian Speaker (Appointment of Deputy) Act, 1895, 
Session 2; 

(e) the Alberta Act; 

(f) the Saskatchewan Act; 

(g) the Statute of Westminster, 1931, in so far as it is part of 
the law of Canada; and 

(h) this Act. 


PART II 
BRITISH NORTH AMERICA ACT, 1867, AMENDED 


Class 1 of section 91 of the British North America Act, 1867, as enact- 
ed by the British North America (No. 2) Act, 1949, and class 1 of section 
92 of the British North America Act, 1867, are repealed. 


The British North America Act, 1867, is amended by renumbering sec- 
tion 94A thereof as 94B and by adding thereto, immediately after sec- 
tion 94 thereof, the following heading and section: 


Delegation of Legislative Authority 


"94A. (1) Notwithstanding anything in this or in any other Act, 
the Parliament of Canada may make laws in relation 
to any matters coming within the classes of subjects 
enumerated in classes (6), (10), (13) and (16) of section 
92 of this Act, but no statute enacted under the author- 
ity of this subsection shall have effect in any province 
unless the legislature of that province has consented to 
the operation of such a statute in that province. 


(2) The Parliament of Canada shall not have authority to 
enact a statute under subsection (1) of this section unless 


(a) prior to the enactment thereof the legislatures of 
at least four of the provinces have consented to 
the operation of such a statute as provided in 
that subsection, or 


(b) it is declared by the Parliament of Canada that 
the Government of Canada has consulted with the 
governments of all the provinces, and that the enact- 
ment of the statute is of concern to fewer than four 
of the provinces so declared to be concerned have 
under the authority of their legislatures consented 
to the enactment of such a statute. 


(3) Notwithstanding anything in this or in any other Act, 
the legislature of a province may make laws in the 
province in relation to any matter coming within the leg- 
islative jurisdiction of the Parliament of Canada. 
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No statute enacted by a province under the authority 
of sub-section (3) of this section shall have effect unless 


(a) prior to the enactment thereof the Parliament of 
Canada has consented to the enactment of such 
a statute by the legislature of that province, and 


(b)  asimilar statute has under the authority of sub- 
section (3) of this section been enacted by the leg- 
islatures of at least three other provinces. 


The Parliament of Canada or the legislature of a province 
may make laws for the imposition of punishment by 
fine, penalty or imprisonment for enforcing any law 
made by it under the authority of this section. 


A consent given under this section may at any time be 
revoked, and 


(a) if a consent given under subsection (1) or (2) of 
this section is revoked, any law made by the 
Parliament of Canada to which such consent 
relates that is operative in the province in which 
the consent is revoked shall thereupon cease to 
have effect in that province, but the revocation 
of the consent does not affect the operation of 
that law in any other province, and 


(b) if aconsent given under subsection (4) of this sec- 
tion is revoked, any law made by the legislature 
of a province to which the consent relates shall 
thereupon cease to have effect. 


The Parliament of Canada may repeal any law made by 
it under the authority of this section, in so far as it is 
part of the law of one or more provinces, but if any 
repeal under the authority of this subsection does not 
relate to all of the provinces in which that law is oper- 
ative, the repeal does not affect the operation of that law 
in any province to which the repeal does not relate. 


The legislature of a province may repeal any law made 
by it under the authority of this section, but the repeal 
under the authority of this subsection of any law does 
not affect the operation in any other province of any 
law enacted by that province under the authority of this 
section." 


PART III 
FRENCH VERSION 


The French version of this Act set forth in the Schedule shall form part 
of this Act. 


PART IV 


CITATION AND COMMENCEMENT 


This Act may be cited as the Constitution of Canada Amendment Act. 


This Act shall come into force on... day of.... 
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APPENDIX 4 


THE VICTORIA FORMULA 


PART IX* 
AMENDMENTS TO THE CONSTITUTION 


Art. 49. Amendments to the Constitution of Canada may from time to time 
be made by proclamation issued by the Governor General under the Great Seal 
of Canada when so authorized by resolutions of the Senate and House of 
Commons and of the Legislative Assemblies of at least a majority of the 
Provinces that includes 


(1) every Province that at any time before the issue of such 
proclamation had, according to any previous general census, 
a population of at least twenty-five per cent of the popula- 
tion of Canada; 

(2) at least two of the Atlantic Provinces; 

(3) at least two of the Western Provinces that have, according 
to the then latest general census, combined populations of 
at least fifty per cent of the population of all the Western 
Provinces. 

Art. 50. Amendments to the Constitution of Canada in relation to any pro- 
vision that applies to one or more, but not all, of the Provinces may from time 
to time be made by proclamation issued by the Governor General under the 
Great Seal of Canada when so authorized by resolutions of the Senate and House 
of Commons and of the Legislative Assembly of each Province to which an 
amendment applies. 


Art. 51. An amendment may be made by proclamation under Article 49 or 50 
without a resolution of the Senate authorizing the issue of the proclamation 
if within ninety days of the passage of a resolution by the House of Commons 
authorizing its issue the Senate has not passed such a resolution and at any 
time after the expiration of the ninety days the House of Commons again pass- 
es the resolution, but any period when Parliament is prorogued or dissolved 
shall not be counted in computing the ninety days. 


Art. 52. The following rules apply to the procedures for amendment described 
in Articles 49 and 50: 


(1) either of these procedures may be initiated by the Senate or 
the House of Commons or the Legislative Assembly of a 
Province; 

(2)  aresolution made for the purpose of this Part may be 
revoked at any time before the issue of a proclamation 
authorized by it. 

Art. 53. The Parliament of Canada may exclusively make laws from time to 
time amending the Constitution of Canada, in relation to the executive 
Government of Canada and the Senate and House of Commons. 


Art. 54. In each Province the Legislature may exclusively make laws in rela- 
tion to the amendment from time to time of the Constitution of the Province. 


*Canadian Intergovernmental Conference Secretariat, Constitutional 
Review, 1968-1971: Secretary’s Report 
(Ottawa: Information Canada, 1974), pp.389-391. 
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Art. 55. Notwithstanding Articles 53 and 54, the following matters may be 
amended only in accordance with the procedure in Article 49: 


(1) the office of the Queen, of the Governor General and of the 
Lieutenant-Governor; 

(2) the requirements of the Constitution of Canada respecting 
yearly sessions of the Parliament of Canada and the 
Legislatures; 

(3) the maximum period fixed by the Constitution of Canada for 
the duration of the House of Commons and the Legislative 
Assemblies; 

(4) the powers of the Senate; 

(5) the number of members by which a Province is entitled to 
be represented in the Senate, and the residence qualifica- 
tions of Senators; 

(6) the right of a Province to a number of members in the 
House of Commons not less than the number of Senators 
representing the Province; 

(7) the principles of proportionate representation of the 
Provinces in the House of Commons prescribed by the 
Constitution of Canada; and 

(8) except as provided in Article 16, the requirements of this 
Charter respecting the use of the English or French 
language. 

Art. 56. The procedure prescribed in Article 49 may not be used to make an 
amendment when there is another provision for making such amendment in 
the Constitution of Canada, but that procedure may nonetheless be used to 
amend any provision for amending the Constitution, including this Article, or 
in making a general consolidation and revision of the Constitution. 


Art. 57. In this Part, “Atlantic Provinces” means the Provinces of Nova Scotia, 
New Brunswick, Prince Edward Island and Newfoundland, and “Western 
Provinces” means the Provinces of Manitoba, British Columbia, Saskatchewan 
and Alberta. 


190 


Appendix 5 


APPENDIX 5 


LETTER FROM PRIME MINISTER TRUDEAU 
TO PREMIERS 


CONFIDENTIAL 
March 31, 1976 


My dear Premier: 


I had been hoping to be in touch with you well before this to advise you about 
progress in the exercise we started last April, with our discussion at 7 Rideau 
Gate, for “patriation” of the B.N.A. Act. Since then, all of you, with the excep- 
tion of Premier Bennett, have received Mr. Gordon Robertson who has discussed 
the project with you on my behalf. Those discussions took place between May 
and mid-July of 1975. Premier Barrett was unable to arrange a meeting prior 
to the election in British Columbia but Mr. Robertson will be meeting Premier 
Bennett in early April. Discussions with Quebec have taken a good deal of time 
and it was not until March 5th that I had the opportunity of reviewing the ques- 
tion with the Premier of Quebec. I thought it essential to know his attitude 
before proceeding to further action. 


You will recall that we started with agreement in principle on the desirabili- 
ty of “patriating” the B.N.A. Act and, at the same time, establishing as law the 
amending procedure that had been agreed to in Victoria in 1971. We also 
agreed that we would not, in the present “patriation” exercise, consider sub- 
stantive changes to the B.N.A. Act itself since any entry on that course would, 
as the discussions from 1968 to 1971 had shown, make early action impossi- 
ble. Mr. Bourassa indicated, however, that it would be difficult for his government 
to agree to this, unless the action also included “constitutional guarantees” for 
the French language and culture. We agreed that our general acceptance of 
the plan, in principle, would be subject to more precise exploration and defin- 
ition, and this was the purpose of the discussions Mr. Robertson had with you 
on my behalf. I should first report on what developed in the course of those 
discussions, although the Premiers Mr. Robertson saw later will be generally 
aware of the way in which our original proposal grew. 


It quickly became apparent in Mr. Robertson's discussions that the action for 
“patriation” and establishment of the amending procedure would be more 
meaningful for, and more acceptable to, a number of provinces if certain other 
alterations in our constitutional situation could be established at the same time. 
Most of these alterations, with the exception of Mr. Bourassa's “constitution- 
al guarantees”, were among the things that had been included in the Victoria 
Charter. They included the provision for consultation with the provinces about 
appointments to the Supreme Court of Canada and the special handling of cases 
arising from the civil law of Quebec. They included also the provision concerning 
the reduction of regional disparities. Certain of the western provinces want- 
ed to have the amending procedure itself modified so that the requirement with 
regard to consent from the four western provinces would be the same as that 
for the four eastern provinces. This would mean deletion of the population pro- 
vision respecting the western provinces that was inserted at Victoria. 


The main problem was the definition of the “constitutional guarantees” to 
which Mr. Bourassa had referred at the outset. Mr. Robertson found that the 
Premiers he spoke to after the initial discussions with Mr. Bourassa in May 
had no objection in principle to “constitutional guarantees”, although all made 
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it clear that they would want to consider them in detail once they had been 
worked out with Quebec and reduced to writing. 


I will not go into all the difficulties that are presented by the concept of “con- 
stitutional guarantees”; they are many and complex. Discussions with Mr. Bourassa's 
representatives finally led to a formulation that was included in a document 
sent to him in November, 1975. I am enclosing a copy of the full document 
herewith. I would draw your attention especially to Parts IV and VI. The for- 
mulation of the principal “constitutional guarantee” is Part IV (Article 38). It 
is buttressed by Part VI (Article 40) and also by the provisions concerning lan- 
guage in Part III. 


As I have mentioned, the "constitutional guarantee" was a concept raised by 
Mr. Bourassa and stated by him to be essential. Articles 38 and 40 attempt 
to cover the points made by his representatives. Mr. Bourassa knows that my 
colleagues and I share some concern about the Articles, and he understands 
that it will fall to him to explain them to his fellow Premiers, in the light of 
the facts relating to the position of the French language and culture in Canada. 


I should emphasize that the document, while it is styled a “Draft Proclamation”, 
was put in this form simply to show with maximum clarity what the result 
would be if all the proposals, as they had emerged in the course of Mr. Robertson's 
consultations, were found acceptable by all governments. It should not be 
regarded as a specific proposal or draft to which anyone is committed at this 
stage, since there has not been agreement to the totality of it by anyone. It is 
rather in the nature of a report on the various ideas, including Mr. Bourassa's 
“constitutional guarantee”, as they developed in the course of the informal dis- 
cussions from April to November 1975. 


As I stated earlier, most of the “Draft Proclamation” consists of provisions of 
the Victoria Charter which various Premiers have asked to have included in 
any action we take. In some cases there are adjustments of the Victoria pro- 
visions in order to take into account altered circumstances since 1971 and to 
benefit by some hind-sight. The new parts of this “report” are the Parts IV 
and VI to which I have already referred. For ease of reference the main ele- 
ments are: 


(a) A Preamble. This is entirely new and is simply an idea of the way a 
total presentation might look. 


(b) Part lis the amending formula contained in the Victoria Charter made 
applicable to those parts of the Constitution now amendable in Canada. 
Thus Articles 49, 50, 51, 52, 56 and 57 of Part IX of the Victoria Charter 
are included, while Articles 53, 54 and 55, which were designed to replace 
Articles 91(1) and 92(1) of the British North America Act, are not. The 
amending formula has not been modified to take account of the views 
expressed by certain Western Premiers concerning the population qual- 
ification for agreement by the Western provinces. I suggest that this 
might be a matter that, in the first instance, the four Western Premiers 
might attempt to solve among themselves. 


(c) Part I, which is Part IV of the Victoria Charter concerning the Supreme 
Court, with a final Article (included in another Part of the Victoria 
Charter) to protect the status of Judges already appointed. 


(d) Part III, which is a modified version of Part II of the Victoria Charter 
concerning language rights. It would entrench the constitutional sta- 
tus of the English and French languages federally. It would not affect 
the provinces, but it would permit a province, under Article 35, to 
entrench its own provision if it so wished. 
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(e) Part IV, which is the “guarantee” designed to protect the French Language 
and culture against adverse action by the Parliament and Government 
of Canada. 


(f) Part V, which is essentially Part VII of the Victoria Charter on Regional 
Disparities. The presentation has been slightly altered but there is no 
change in substance whatever. 


(g) Part VI, which is a new Article designed to indicate the spirit in which 
Governments may enter into agreements. In two of the three areas 
specifically mentioned, major agreements with Quebec have been con- 
cluded over the past two years (family allowances and consultation on 
immigration). 


Mr. Bourassa advised me in our conversation on March 5th that the things he 
considers to be necessary might well go beyond what we, in the federal gov- 
ernment, have understood to be involved in the present exercise. In part they 
might relate to the distribution of powers. I advised him that the Government 
of Canada, for its part, feels that it can go no further as part of this exercise 
than the constitutional guarantees that are embodied in the document and that 
indeed even they might find difficulty of acceptance in their present form. To 
go further would involve entry upon the distribution of powers, with the con- 
sequences to which I have referred. We must, then, consider three alterna- 
tives that are open to us in these circumstances. 


Let us begin with the simplest alternative. The Government of Canada remains 
firmly of the view that we should as a minimum, achieve “patriation” of the 
B.N.A. Act. It is not prepared to contemplate the continuation of the anom- 
alous situation in which the British Parliament retains the power to legislate 
with respect to essential parts of the constitution of Canada. Such “patriation” 
could be achieved by means of an Address of the two Houses of the Canadian 
Parliament to the Queen, requesting appropriate legislation by the British 
Parliament to end its capacity to legislate in any way with respect to Canada. 
Whereas unanimity of the federal government and the provinces would be 
desirable even for so limited a measure, we are satisfied that such action by 
the Parliament of Canada does not require the consent of the provinces and 
would be entirely proper since it would not affect in any way the distribution 
of powers. In other words, the termination of the British capacity to legislate 
for Canada would not in any way alter the position as between Parliament and 
the provincial legislatures whether in respect of jurisdictions flowing from 
Sections 91 and 92 or otherwise. 


However, simple “patriation” would not equip us with an amending procedure 
for those parts of our constitution that do not come under either Section 91(1) 
or Section 92(1) of the B.N.A. Act. To meet this deficiency, one could provide 
in the Address to the Queen that amendment of those parts of the constitu- 
tion not now amendable in Canada could be made on unanimous consent of 
Parliament and the legislature until a permanent formula is found and estab- 
lished. In theory this approach would introduce a rigidity which does not now 
exist, since at present it is the federal Parliament alone which goes to Westminster, 
and the degree of consultation of or consent by the provinces is a matter only 
of convention about which there can be differences of view. In practice, of 
course, the federal government has in the past sought the unanimous consent 
of the provinces before seeking amendments that have affected the distribu- 
tion of powers. 


A second and perhaps preferable alternative would be to include in the action 
a provision that could lead to the establishment of a permanent and more flex- 
ible amending procedure. That could be done by detailing such a procedure 
in our Joint Address and having it included in the British legislation as an enabling 
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provision that would come into effect when and only when it had received the 
formal approval of the legislatures of all the provinces. The obvious amend- 
ing procedure to set forth would be the one agreed to at Victoria in application 
to those parts of our constitution not now amendable in Canada. (Part I of the 
attached “Draft Proclamation”.) This could be with or without modification 
respecting the four western provinces. (On this last point, the federal government 
would be quite prepared to accept the proposed modification and it is my under- 
standing that the other provinces would equally agree if the western provinces 
can arrive at agreement.) 


If we took the above step, we would achieve forthwith half of our objective of 
last April — “patriation” — and we would establish a process by which the other 
half — the amending procedure — would become effective as and when the 
provincial legislatures individually signify their agreement. Over a period of 
time, which I hope would not be long, we would establish the total capacity to 
amend our constitution under what is clearly the best and most acceptable pro- 
cedure that has been worked out in nearly fifty years of effort, since the orig- 
inal federal-provincial conference on this subject in 1927. Until full agreement 
and implementation had been achieved, any constitutional changes that might 
be needed, and which did not come under Section 91(1) or Section 92(1) or which 
could not otherwise be effected in Canada could be made subject to unanimous 
consent. This would impose an interim rigidity for such very rare requirements 
for amendment, but, as I have said, the practice has, in any event, been to secure 
unanimous consent before making amendments that have affected the distri- 
bution of powers. 


A third and more extensive possibility still, would be to include, in the "patri- 
ation" action, the entirety of the “Draft Proclamation” I am enclosing. In other 
words the British Parliament, in terminating its capacity to legislate for 
Canada, could provide that all of the substance of Parts I to VI would come 
into effect in Canada and would have full legal force when, and only when, the 
entirety of those Parts had been approved by the legislatures of all the provinces. 
At that point, we would have, not only “patriation” and the amending proce- 
dure, but also the other provisions that have developed out of the discussions 
thus far. Here again, of course, until all the Provinces had approved the entire 
Draft Proclamation, any constitutional change which did not come under 
Section 91(1) or Section 92(1) would be subject to unanimous consent. 


As you can see, there are several possibilities as to the course of action now to 
take. So far as the federal government is concerned, our much preferred course 
would be to act in unison with all the provinces. “Patriation” is such a his- 
toric milestone that it would be ideal if all Premiers would associate themselves 
with it. 


But if unanimity does not appear possible, the federal government will have 
to decide whether it will recommend to Parliament that a Joint Address be passed 
seeking “patriation” of the B.N.A. Act. A question for decision then will be what 
to add to that action. We are inclined to think that it should, at the minimum, 
be the amending procedure agreed to at Victoria by all the provinces, with or 
without modification respecting the western provinces, and subject to the con- 
dition about coming into force only when approved by the legislatures of all 
the provinces as explained above. 


The implications of the different possibilities are complex, and you will undoubt- 
edly want to consider them with care. To facilitate consideration, Mr. Robertson 
would be glad to come to see you, at a convenient time, for such discussions as 
you might wish to have. When opportunity offers at an early meeting, we might 
also discuss the matter together. 
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I would welcome your comments. Mr. Robertson will be in touch with your 
office to see if you would wish to have a meeting with him and, if so, what time 
would suit. 


Prior to my meeting with Mr. Bourassa, I did not feel that I was in a position 
to place any documents before Parliament, but I now feel it proper to do so. I 
would like to table copies of this letter, as well as of the "Draft Proclamation" 
that is enclosed. If you have any objection, could you please advise me forth- 
with. If I do not hear to the contrary, I shall plan to table on April 9th. Should 
you wish to do the same in your legislature, I would of course, have no objection. 


Sincerely, 


[Signed P E Trudeau] 


195 


Appendix 5 


November 10, 1975 


FORM FOR A PROCLAMATION 
OF THE GOVERNOR GENERAL 


WHEREAS it is fitting that it should be possible to amend the Constitution of 
Canada in all respects by action of the appropriate instrumentalities of gov- 
ernment in Canada acting separately or in concert as may best suit the mat- 
ter in question; 


AND WHEREAS it is desirable to make more specific provision respecting the 
constitutional status of the English and French languages in Canada and to 
ensure that changes in the Constitution, interpretation of its provisions or 
action by the Parliament or Government of Canada should not endanger the 
continuation and full development of the French language and the culture 
based thereon; 


AND WHEREAS it is desirable that the Parliament and Government of Canada 
and the Legislatures and Governments of the Provinces act effectively to pro- 
mote equality of opportunity and an acceptable level of public services among 
the different regions of Canada; 


THEREFORE it is desirable to establish among other things: 


(a) |Amethod for the amendment in Canada of those parts of the Constitution 
of general interest and concern that cannot now be amended in Canada 
in which the consent will be required of the Legislatures of Provinces 
representative of both the official language groups of Canada as well as 
of the Legislatures of Provinces in all of the geographical regions of 
Canada; 


(b) means by which Provinces can participate in the selection of persons to 
be appointed to the Supreme Court of Canada; and 


(c) principles to guide the Parliament of Canada in the exercise of powers 
allotted to it under the Constitution of Canada and to guide the Government 
of Canada in the exercise of powers conferred upon it by the Constitution 
of Canada and by laws enacted by the Parliament of Canada; 


NOW THEREFORE We .......... do proclaim as follows: 


PART I 
AMENDMENTS TO THE CONSTITUTION 


Art. 1 Amendments to the Constitution of Canada may from time to time be 
made by Proclamation issued by the Governor General under the Great Seal 
of Canada when so authorized by resolutions of the Senate and the House of 
Commons and of the Legislative Assemblies of at least a majority of the 
Provinces that includes: 


(1) every Province that at any time before the issue of such Proclamation 
had, according to any previous general census, a population of at least 
twenty-five per cent of the population of Canada; 


(2) at least two of the Atlantic Provinces; 


(3) at least two of the Western provinces that have, according to the then 
latest general census, combined populations of at least fifty per cent of 
the population of all the Western Provinces. 
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Art. 2 Amendments to the Constitution of Canada in relation to any provi- 
sion that applies to one or more, but not all, of the Provinces may from time 
to time be made by Proclamation issued by the Governor General under the 
Great Seal of Canada when so authorized by resolutions of the Senate and House 
of Commons and of the Legislative Assembly of each Province to which an 
amendment applies. 


Art. 3 An amendment may be made by Proclamation under Articles 1 or 2 
without a resolution of the Senate authorizing the issue of the Proclamation 
if within ninety days of the passage of a resolution by the House of Commons 
authorizing its issue the Senate has not passed such a resolution and at any 
time after the expiration of the ninety days the House of Commons again pass- 
es the resolution, but any period when Parliament is prorogued or dissolved 
shall not be counted in computing the ninety days. 


Art. 4 The following rules apply to the procedures for amendment described 
in Articles 1 and 2: 


(1) either of these procedures may be initiated by the Senate or the House 
of Commons or the Legislative Assembly of a Province; 


(2) aresolution made for the purposes of this Part may be revoked at any 
time before the issue of a Proclamation authorized by it. 


Art. 5 The procedures prescribed in Articles 1 and 2 may not be used to make 
an amendment when there is another provision for making such amendment 
in the Constitution of Canada, but the procedure in Article 1 may nonetheless 
be used to amend any provision for amending the Constitution, including this 
Article, or in making a general consolidation and revision of the Constitution. 


Art. 6 In this Part “Atlantic Provinces” means the Provinces of Nova Scotia, 
New Brunswick, Prince Edward Island and Newfoundland, and “Western 
Provinces” means the Provinces of Manitoba, British Columbia, Saskatchewan 
and Alberta. 


Art. 7 The enactments set out in the Schedule shall continue as law in Canada 
and as such shall, together with this Proclamation and any Proclamation sub- 
sequently issued under this Part, collectively be known as the Constitution of 
Canada, and amendments thereto shall henceforth be made only according to 
the authority contained therein. 


PART II 
SUPREME COURT OF CANADA 


Art. 8 There shall be a general court of appeal for Canada to be known as the 
Supreme Court of Canada. 


Art. 9 The Supreme Court of Canada shall consist of a chief justice to be called 
the Chief Justice of Canada, and eight other judges, who shall, subject to this 
Part, be appointed by the Governor General in Council by letters patent under 
the Great Seal of Canada. 


Art. 10 Any person may be appointed a judge of the Supreme Court of Canada 
who, after having been admitted to the Bar of any Province, has, for a total 
period of at least ten years, been a judge of any court in Canada or a barris- 
ter or advocate at the Bar of any Province. 


Art. 11 At least three of the judges of the Supreme Court of Canada shall be 
appointed from among persons who, after having been admitted to the Bar of 
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the Province of Quebec, have, for a total period of at least ten years, been 
judges of any court of that Province or of a court established by the Parliament 
of Canada or barristers or advocates at that Bar. 


Art. 12 Where a vacancy arises in the Supreme Court of Canada and the 
Attorney General of Canada is considering a person for appointment to fill the 
vacancy, he shall inform the Attorney General of the appropriate Province. 


Art. 13 When an appointment is one falling within Article II or the Attorney 
General of Canada has determined that the appointment shall be made from 
among persons who have been admitted to the Bar of a specific Province, he 
shall make all reasonable efforts to reach agreement, with the Attorney General 
of the appropriate Province, before a person is appointed to the Court. 


Art. 14 No person shall be appointed to the Supreme Court of Canada unless 
the Attorney General of Canada and the Attorney General of the appropriate 
Province agree to the appointment, or such person has been recommended for 
appointment to the Court by a nominating council described in Article 16, or 
has been selected by the Attorney General of Canada under Article 16. 


Art. 15 Where after the lapse of ninety days from the day a vacancy arises in 
the Supreme Court of Canada, the Attorney General of Canada and the Attorney 
General of a Province have not reached agreement on a person to be appoint- 
ed to fill the vacancy, the Attorney General of Canada may inform the Attorney 
General of the appropriate Province in writing that he proposes to convene a 
nominating council to recommend an appointment. 


Art. 16 Within thirty days of the day when the Attorney General of Canada 
has written the Attorney General of the Province that he proposes to convene 
a nominating council, the Attorney General of the Province may inform the Attorney 
General of Canada in writing that he selects either of the following types of 
nominating councils: 


(1) anominating council consisting of the following members: the Attorney 
General of Canada or his nominee and the Attorneys General of the 
Provinces or their nominees; 


(2) anominating council consisting of the following members: the Attorney 
General of Canada or his nominee, the Attorney General of the appro- 
priate Province or his nominee and a Chairman to be selected by the 
two Attorneys General, and if within six months from the expiration of 
the thirty days they cannot agree on a Chairman, then the Chief Justice 
of the appropriate Province, or if he is unable to act, the next senior Judge 
of his court, shall name a Chairman; 


and if the Attorney General of the Province fails to make a selection within 
the thirty days above referred to, the Attorney General of Canada may select 
the person to be appointed. 


Art. 17 When a nominating council has been created, the Attorney General 
of Canada shall submit the names of not less than three qualified persons to 
it about whom he has sought the agreement of the Attorney General of the appro- 
priate Province to the appointment, and the nominating council shall recom- 
mend therefrom a person for appointment to the Supreme Court of Canada; a 
majority of the members of a council constitutes a quorum, and a recommen- 
dation of a majority of the members at a meeting constitutes a recommenda- 
tion of the council. 


Art. 18 For the purpose of Articles 12 to 17 “appropriate Province” means, in 
the case of a person being considered for appointment to the Supreme Court 
of Canada in compliance with Article 11, the Province of Quebec, and in the 
case of any other person being so considered, the Province to the Bar of which 
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such a person was admitted, and if a person was admitted to the Bar of more 
than one Province, the Province with the Bar of which the person has, in the 
opinion of the Attorney General of Canada, the closest connection. 


Art. 19 Articles 12 to 18 do not apply to the appointment of the Chief Justice 
of Canada when such appointment is made from among the judges of the 
Supreme Court of Canada. 


Art. 20 The judges of the Supreme Court of Canada hold office during good 
behaviour until attaining the age of seventy years, but are removable by the 
Governor General on address of the Senate and House of Commons. 


Art. 21 The Supreme Court of Canada has jurisdiction to hear and determine 
appeals on any constitutional question from any judgement of any court in Canada 
and from any decision on any constitutional question by any such court in 
determining any question referred to it, but except as regards appeals from 
the highest court of final resort in a Province, the Supreme Court of Canada 
may prescribe such exceptions and conditions to the exercise of such jurisdic- 
tion as may be authorized by the Parliament of Canada. 


Art. 22 Subject to this Part, the Supreme Court of Canada shall have such 
further appellate jurisdiction as the Parliament of Canada may prescribe. 


Art. 23 The Parliament of Canada may make laws conferring original juris- 
diction on the Supreme Court of Canada in respect of such matters in relation 
of the laws of Canada as may be prescribed by the Parliament of Canada, and 
authorizing the reference of questions of law or fact to the court and requir- 
ing the court to hear and determine the questions. 


Art. 24 Subject to this Part, the judgment of the Supreme Court of Canada 
in all cases is final and conclusive. 


Art. 25 Where a case before the Supreme Court of Canada involves questions 
of law relating to the civil law of the Province of Quebec, and involves no oth- 
er question of law, it shall be heard by a panel of five judges, or with the con- 
sent of the parties, four judges, at least three of whom have the qualifications 
described in Article 11, and if for any reason three judges of the court who have 
such qualifications are not available, the court may name such ad hoc judges 
as may be necessary to hear the case from among the judges who have such 
qualifications serving on a superior court of record established by the law of 
Canada or of a superior court of appeal of the Province of Quebec. 


Art. 26 Nothing in this Part shall be construed as restricting the power exist- 
ing at the commencement of this Proclamation of a Provincial Legislature to 
provide for or limit appeals pursuant to its power to legislate in relation to the 
administration of justice in the Province. 


Art. 27 The salaries, allowances and pension of the judges of the Supreme 
Court of Canada shall be fixed and provided by the Parliament of Canada. 


Art. 28 Subject to this Part, the Parliament of Canada may make laws to pro- 
vide for the organization and maintenance of the Supreme Court of Canada, 
including the establishment of a quorum for particular purposes. 


Art. 29 The court existing on the day of the coming into force of this Proclamation 
under the name of the Supreme Court of Canada shall continue as the Supreme 
Court of Canada, and the judges thereof shall continue in office as though 
appointed under this Part except that they shall hold office during good behav- 
iour until attaining the age of seventy-five years, and until otherwise provid- 
ed pursuant to the provisions of this Part, all laws pertaining to the court in 
force on that day shall continue, subject to the provisions of this Proclamation. 
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PART III 
LANGUAGE RIGHTS 


Art. 30 English and French are the official languages of Canada, but no pro- 
vision in this Part shall derogate from any right, privilege, or obligation exist- 
ing under any other provision of the Constitution. 


Art. 31 A person has the right to use English and French in the debates of the 
Parliament of Canada. 


Art. 32 The statutes and the records and journals of the Parliament of Canada 
shall be printed and published in English and French; and both versions of 
such statutes are authoritative. 


Art. 33 A person has the right to use English and French in giving evidence 
before, or in any pleading or process in the Supreme Court of Canada and any 
courts established by the Parliament of Canada, and to require that all docu- 
ments and judgments issuing from such courts be in English or French. 


Art. 34 An individual has the right to the use of the official language of his 
choice in communications between him and the head or central office of every 
department and agency of the Government of Canada. 


Art. 35 A provincial Legislative Assembly may, by resolution, declare that pro- 
visions similar to those of any part of Articles 32, 33 and 34 shall apply to the 
Legislative Assembly, and to any of the provincial courts and offices of the 
provincial departments and agencies according to the terms of the resolution, 
and thereafter such parts apply to the Legislative Assembly, courts and offices 
specified according to the terms of the resolution; and any right conferred under 
this Article may be abrogated or diminished only in accordance with the pro- 
cedure prescribed in Article 2. 


Art. 36 A person has the right to the use of the official language of his choice 
in communications between him and every principal office of the department 
and agencies of the Government of Canada that are located in an area where 
a substantial proportion of the population has the official language of his choice 
as its mother tongue, but the Parliament of Canada may define the limits of 
such areas and what constitutes a substantial proportion of the population for 
the purposes of this Article. 


Art. 37 In addition to the rights provided by this Part, the Parliament of 
Canada may, within its legislative jurisdiction, provide for more extensive use 
of English and French. 


PART IV 
PROTECTION OF THE FRENCH 
LANGUAGE AND CULTURE 


Art. 38 The Parliament of Canada, in the exercise of powers allotted to it under 
the Constitution of Canada, and the Government of Canada, in the exercise of 
powers conferred upon by the Constitution of Canada and by laws enacted by 
the Parliament of Canada, shall be guided by, among other considerations for 
the welfare and advantage of the people of Canada, the knowledge that a fun- 
damental purpose underlying the federation of Canada is to ensure the preser- 
vation and the full development of the French language and the culture based 
on it and neither the Parliament nor the Government of Canada, in the exer- 
cise of their respective powers, shall act in a manner that will adversely affect 
the preservation and development of the French language and the culture 
based on it. 
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PART V 
REGIONAL DISPARITIES 


Art. 39 Without altering the distribution of powers and without compelling 
the Parliament of Canada or the Legislatures of the Provinces to exercise their 
legislative powers, the Parliament of Canada and the Legislatures of the 
Provinces, together with the Government of Canada and the Governments of 
the Provinces, are committed to: 


(a) the promotion of equality of opportunity and well-being for all individ- 
uals in Canada; 


(b) the assurance, as nearly as possible, that essential public services of rea- 
sonable quality are available to all individuals in Canada; and 


(c) the promotion of economic development to reduce disparities in the 
social and economic opportunities for all individuals in Canada wher- 
ever they may live. 


PART VI 
FEDERAL-PROVINCIAL AGREEMENTS 


Art. 40 (1) In order to ensure a greater harmony of action by governments, and 
especially in order to reduce the possibility of action that could adversely affect 
the preservation and development in Canada of the French language and the 
culture based on it, the Government of Canada and the Governments of the 
Provinces or of any one or more of the Provinces may, within the limits of the 
powers otherwise accorded to each of them respectively by law, enter into agree- 
ments with one another concerning the manner of exercise of such powers, par- 
ticularly in the fields of immigration, communications and social policy. 


(2) Nothing in this Article shall be held to limit or restrict any author- 
ity conferred either before or after the coming into force of this Proclamation 
upon the Government of Canada or the Government of a Province to enter into 
agreements within the limits of the powers otherwise accorded to it by law. 


SCHEDULE 
This Schedule is NOT final, subject to confirmation. 


Enactments 


British North America Act, 1867, 30-31 Vict., c. 3 (U.K.). 


An Act to amend and continue the Act 32 and 33 Victoria chapter 3; and to 
establish and provide for the Government of the Province of Manitoba, 1870, 33 
Vict., c. 3 (Can.). 


Order of Her Majesty in Council admitting British Columbia into the Union, 
dated the 16th day of May 1871. 


British North America Act, 1871, 34-35 Vict., c. 28 (U.K.), and all acts enacted 
under section 3 thereof. 


Order of Her Majesty in Council admitting Prince Edward Island into the Union, 
dated the 26th day of June, 1873. 


Parliament of Canada Act, 1875, 38-39 Vict., c. 38 (U.K.). 
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Order of Her Majesty in Council admitting all British possessions and Territories 
in North America and islands adjacent thereto into the Union, dated the 31st 
day of July, 1880. 


British North America Act, 1886, 49-50 Vict., c. 35 (U.K.) 
Canada (Ontario Boundary) Act, 1889, 52-53 Vict., c. 28 (U.K..). 


Canadian Speaker (Appointment of Deputy) Act, 1895, Session 2, 59 Vict., c. 3 
(U.K.). 


Alberta Act, 1905, 4-5 Edw. VII, c. 42 (Can.). 
Saskatchewan Act, 1905, 4-5 Edw. VII, c. 42 (Can.). 

British North America Act, 1907, 7 Edw. VII, c. 11 (U.K.). 
British North America Act, 1915, 5-6 Edw. V, c. 45 (U.K.). 
British North America Act, 1930, 20-21 Geo. V, c. 26 (U.K.). 


Statute of Westminster, 1931, 22 Geo. V, c. 4 (U.K.) in so far as it applies to 
Canada. 


British North America Act, 1940, 3-4 Geo. VI, c. 36 (U.K.). 
British North America Act, 1943, 7 Geo. VI, c. 30 (U.K.). 

British North America Act, 1946, 10 Geo. VI, c. 63 (U.K.) 

British North America Act, 1949, 12 and 13 Geo. VI, c. 22 (U.K.). 
British North America (No. 2) Act, 1949, 13 Geo. VI, c. 81 (U.K.). 
British North America Act, R.S.C., 1952, c. 304 (Can.). 

British North America Act, 1960, 9 Eliz. II, c. 2 (U.K.). 

British North America Act, 1964, 12 and 13, Eliz. II, c. 73 (U.K.). 
British North America Act, 1965, 14 Eliz. II, c. 4, Part I, (Can.). 
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APPENDIX 6 


REPORT TO CABINET ON CONSTITUTIONAL 
DISCUSSIONS, SUMMER 1980, AND THE OUTLOOK FOR 
THE FIRST MINISTERS’ CONFERENCE AND BEYOND 


(Excerpt) 
(Kirby Memorandum) 
August 30, 1980 


Patriation, including Amending Formula 
hd Federal and Provincial Positions 


(a) Patriation 


At the August 26th to 29th meetings, provinces challenged 
the federal government on the constitutionality of patriating 
the Constitution with an amending formula without provin- 
cial consent. The government was firm in asserting that it was 
completely confident that it would be legal for the two Houses 
of the Canadian Parliament to adopt a Joint Address to the 
Queen and for the U.K. Parliament to act upon it whether or 
not there had been prior provincial consent. Saskatchewan agreed 
that such action would be legal, but Ontario announced that 
it had a legal opinion to the contrary. A few provinces have 
indicated that they would challenge the constitutionality of such 
action. 


(b) The Amending Formula 


All of the provinces agreed in principle that they would be 
willing to adopt the Alberta proposal for an amending formu- 
la, subject to examination of a legal draft. The Alberta pro- 
posal provides for general amendments to be made with the 
assent of Parliament and 2/3 of the provinces with at least 50% 
of the population. However, if the amendment so approved by 
seven provinces is one affecting — 


(i) the powers of the legislature of a province to make laws, 


Gi) the rights and privileges granted or secured by the 
Constitution to the legislature or government of a 
province, 


(ii) the assets or property of a province, or 
(iv) the natural resources of a province, 


it would not apply to any other province that had expressly 
dissented from it. (This procedure has been termed “opting- 
out”.) However, the general CCMC view was that opting-out 
would not be available on matters of universal applicability such 
as those affecting the Supreme Court, the Upper House, a 
Charter of Rights or the use of English and French. 
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The advantages, from the federal viewpoint, of agreeing to the 
Alberta proposal would be: 


e there is a possibility of full agreement on a formula which 
could be included in the patriation action; 


e it would be an important “victory” for Alberta and for 
the West in general since it would not provide a gener- 
al veto for Ontario and Quebec; 


e no amendment could be made without the consent of 
Parliament, so there would be a federal check on any 
checkerboard effect that might be brought about by “opt- 
ing-out”: that is, Parliament or the government could decline 
to proceed with an amendment where the provinces did 
not all agree. 


The disadvantages of the Alberta proposal would be: 


e if Parliament were to be opposed at all times to “opt- 
ing-out” by any one province, the formula could in prac- 
tice require unanimous consent for amendments; 


° there would be no special protection for Quebec on mat- 
ters of special concern to it (proportion of civil law judges 
on the Supreme Court, the use of English and French 
at the federal level); 


e the possibility of “opting-out” would remove the pressure 
on provinces to reach agreement on matters of consti- 
tutional change after patriation — each could argue that 
it was not holding up agreement on changes which could 
occur if only seven other provinces agreed; 


e if an amendment were adopted involving new federal expen- 
ditures, an “opting-out” province could press for finan- 
cial compensation. 


Ministers agreed to submit the report on the Alberta formula 
to the FMC [First Ministers’ Conference]. 


Delegation of Legislative Authority 


All governments have agreed in principle to a draft proposal 
respecting the delegation of legislative authority in relation to 
any matter or class of subjects from Ottawa to a province or 
vice versa. 


(2) Significant Issues 


(a) 


(b) 


Patriation 


It appears likely that one or more provinces would challenge 
the constitutionality of the federal government proceeding to 
patriate the Constitution with an amending formula without 
provincial consent. 


The Amending Formula 


Respecting the Alberta formula, the CCMC [Continuing 
Committee of Ministers on the Constitution] will draw two 
matters to the attention of First Ministers: 


et how to deal with amendments of universal applicabili- 
ty which cannot be subject to “opting-out”; 
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& whether constitutional provision should be made for the 
financial implications of opting-out of amendments. 


Delegation of Legislative Authority 


Respecting the draft upon which governments are agreed in 
principle, the CCMC will draw to the attention of First Ministers 
the concern of British Columbia and Newfoundland that the 
draft does not oblige Parliament to delegate to any other 
province what it has agreed to delegate to one of them. 


(3) FMC Position 


(a) 


(b) 


Patriation 


The federal position has been clearly enunciated: Parliament 
may adopt a Joint Address to the Queen with or without the 
consent of the provinces. This should be maintained and artic- 
ulated again. 


The Amending Formula 


(i) If the provincial consensus on the Alberta amending 
formula holds, the federal government could consider join- 
ing the majority position. In those circumstances, how- 
ever, the government would presumably wish to propose 
a limited change in the formula for matters of univer- 
sal applicability with no opting-out (Parliament and 2/3 
of the legislatures representing at least 50% of the pop- 
ulation). Amendments to matters such as the Supreme 
Court and the use of English and French are demonstrably 
of particular concern to Quebec. 


The government might propose, for this limited range 
of matters, that the Victoria formula, the “Toronto con- 
sensus” or 2/3 of the provinces including Quebec and rep- 
resenting 50% of the population of Canada be the 
amending procedure. 


For other matters of universal applicability the gov- 
ernment would resist any attempt to make the formu- 
la more rigid (i.e., the government would not support P.E.L's 
desire to make amendments to the Senate subject to una- 
nimity or the consent of each province whose represen- 
tation in the Senate might be affected). 


The government would also wish to resist any attempt 
to include provisions respecting the financial implica- 
tions in the event that a province “opts out”. 


Gi) Ifthe current provincial consensus begins to dissolve at 
the FMC, and this seems more likely than not, the fed- 
eral government could ask the FMC to re-examine the 
Victoria formula which had been acceptable to all gov- 
ernments in 1971, the Toronto consensus formula or a 
formula that would treat all provinces the same way, with 
no “opting-out” but that would provide special protec- 
tion for Quebec with respect at least to the Supreme Court 
and the use of English and French (e.g., Parliament 
and 2/3 of the provinces representing 50% of the popu- 
lation would have to approve all matters except those 
respecting the Supreme Court and languages where the 
consent of Parliament and 2/3 of the provinces includ- 
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ing Quebec or the consent of Parliament, Quebec and 
2/3 of the remaining provinces would be required). 


Whether a consensus forms around the Alberta pro- 
posal or another, the federal government may wish to 
raise the possibility of citizens being able to initiate ref- 
erenda in the event of negative action or lack of action 
by Parliament or legislatures on an amendment pro- 

~ posal. This would support the view that sovereignty ulti- 
mately resides in the people. 


For example, if seven provinces approved an amend- 
ment and Parliament did not, 3% of the federal electorate 
could initiate a national referendum; if a majority of 
electors voting approved, the result would be binding on 
Canada. 


On the other hand, if Parliament approved an amend- 
ment and no province or an insufficient number of 
provinces approved it, 3% of the provincial electorate in 
each province that had not acted affirmatively could 
initiate a provincial referendum. If referenda were car- 
ried in a sufficient number of provinces to bring the 
total of assenting provinces to seven, the amendment would 
be adopted. 


(c) Delegation of Legislative Authority 


The governments should continue to support the current agreed 
draft legislative text. 


206 


Appendix 7 


APPENDIX 7 


THE CHATEAU CONSENSUS 


FEDERAL-PROVINCIAL CONFERENCE 
OF 
FIRST MINISTERS ON THE CONSTITUTION 


Proposal for a common stand 
of the Provinces 


QUEBEC 


Ottawa 
September 8-12, 1980 


The attached text has been prepared by Québec for the purpose of specifying 
the common stand of the provinces on the series of subjects discussed by the 
Conference. 


It was distributed to the provincial delegations and discussed by the ministers 
on Thursday, September 11, and served as a basis for the discussion by the First 
Ministers of the Provinces on Friday morning, September 12. 


The appendices have been added to assist in understanding the text. 


Québec Delegation 
Ottawa, September 13, 1980. 
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DISCUSSION DRAFT 


The Provinces of Canada unanimously agree in principle to the fol- 


lowing changes to be made to the Constitution of Canada. It is understood that 
these changes are to be considered as a global package and that this agree- 
ment is a common effort to come to a significant first step towards a thorough 
renewal of the Canadian federation. 


iM 


4a. 


Natural resources 

1979 Best effort draft (APPENDIX A) 

Communications 

Provincial consensus draft, August 26, 1980 (APPENDIX B) 


Upper Chamber 


Best effort draft for a Council of the Provinces, as an interim solution 
(Weight of vote and implementation to be set after consensus reached 
on horizontal federal powers) (APPENDIX C) 


Supreme court of Canada 


Entrenchment 

6-5 at least on constitutional matters 

Alternate chief-justice 

Appointment procedure, consultation and consent (no dead-lock mech- 
anism) (APPENDIX D) 


Judicature 

Repeal of S.96 

Constitutional guarantees (APPENDIX E) 

Family law 

Sub-committee draft (APPENDIX F) 

Fisheries 

Provincial draft, July 21, 1980 (APPENDIX G) 

Off-shore resources 

Principle of equal treatment for on-shore and off-shore resources 


Equalization 
Manitoba - Saskatchewan draft less paragraph 3 (APPENDIX H) 


Charter of rights 


Fundamental freedoms 
- all existing laws 
deemed valid 


Democratic rights 


Judicial rights 


- non-obstante clause 


Discrimination rights 
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Official languages of Canada 
Use of official languages in federal institutions & services 
S.133 applicable to Ont., Qué, N.B., Man. 


Multilateral reciprocity agreement to be concluded without delay (Bill 
101: Canada clause). 


Patriation 


Alberta Amending Formula (APPENDIX I) for matter subject to opting- 
out, with provision for financial arrangements between governments. 
Victoria formula for other matters (APPENDIX J) 

Implementation of patriation delayed until unanimous approval 
(APPENDIX 1) 

Powers over the economy 


No new 8.121 (or Saskatchewan draft) (APPENDIX K) 
Part of new 8.91(2) 


Preamble 
Quebec proposal (APPENDIX L) 


If a satisfactory interprovincial consensus is reached in this way, it must 
be accompanied when tabled by an announcement of the following mea- 
sures: 


(1) Assoon as the federal government has given its assent to this con- 
sensus, the matters will be returned to the ministers' committee 
for final drafting of the texts in their legal form. 


(2) Another list of subjects must be established to be covered by con- 
stitutional discussions at the ministerial level in the following months: 


| the horizontal powers of the federal government (spending 
power, declaratory power, power to act for “peace, order 
and good government”, etc.); 


culture; 

social affairs; 

urban and regional affairs; 
regional development; 
transportation policy; 


international affairs; 


the administration of justice. 


(3) Another conference of First Ministers must be called for December 
to approve the texts drafted on the twelve subjects (initial list) 
and to discuss the results of the work done on the new subjects 
(second list). 


(4) If the results of this work are satisfactory, then the Canadian 
Parliament could adopt its address to the Queen at the beginning 
of 1981. 


(5) Another Conference of First Ministers to be held in February 
1981 to approve the texts drafted on the second list. 


(6) From February 1981: adoption of the resolutions of the ten 
Legislatures and Parliament to bring patriation into effect and 
to implement the second list according to the amending formula. 


(7) Final Act of the British Parliament to be adopted hopefully in June 
1981 implementing the amendments of the first list. 
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APPENDIX 1 


SUSPENSIVE PATRIATION 


A patriation formula with delayed or suspensive effect could enable the fed- 
eral government to go to London only once and yet at the same time respect 
the principle of provincial consent. 


This formula would enable the British Parliament to enact a final amendment 
to the B.N.A. Act with the following effects: 


a) 


b) 


the law would decree that the Parliament of Westminster no longer leg- 
islates with respect to the B.N.A. Act which is henceforth to be amend- 
ed in accordance with the amendment formula enacted. This provision 
would come into force only by proclamation of the Government of Canada 
issued once it has been ascertained that each of the Provinces of Canada, 
as well as the Federal Government, has approved it; 


the same law would give immediate effect to the amendments agreed 
upon with respect to the matters discussed during the current consti- 
tutional negotiations. These amendments would come into force imme- 
diately and, obviously, would not be subject to the suspensive effect of 
the provision respecting patriation. 


DRAFT 


if 


The B.N.A. Acts 1867 to 1975 shall be amended as follows: (Insert the 
amendments to take immediate effect.) 


Section 7 of the Statute of Westminster is repealed. 


The B.N.A. Acts 1867 to 1975 shall henceforth be amended as follows: 
(Insert the agreed-upon amendment formula.) 


This Act shall come into force the day of its sanction. Nevertheless, Sections 
2 and 3 shall take effect by proclamation issued by the Governor General 
of Canada; such proclamation shall not be issued unless it is declared 
that it is in accordance with the resolutions adopted by each of the ten 
Legislatures and by the Parliament of Canada. 
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APPENDIX I 


BEST EFFORTS DRAFT 
AMENDMENTS TO THE CONSTITUTION OF CANADA 


(1) Amendments to the Constitution of Canada may from time to 
time be made by proclamation issued by the Governor General 
under the Great Seal of Canada when so authorized by resolu- 
tions of the Senate and House of Commons and the assent by res- 
olution of the Legislative Assembly in two-thirds of the provinces 
representing at least fifty percent of the population of Canada accord- 
ing to the latest general census. 


(2) Any amendment made under sub-section (1) affecting: 
(a) the powers of the legislature of a province to make laws, 


(b) the rights or privileges granted or secured by the Constitution 
of Canada to the legislature or the government of a province, 


(c) the assets or property of a province, or 
(d) the natural resources of a province, 


shall have no effect in any province whose Legislative Assembly 
has expressed its dissent thereto by resolution prior to the issue 
of the proclamation, until such time as that Assembly may with- 
draw its dissent and approve such amendment by resolution. 


A proclamation shall not be issued under Section 1 before the expiry of 
one year from the adoption of the resolution initiating the amendment pro- 
cedure thereunder, unless the legislative assembly in each province has 
previously adopted a resolution of assent or dissent. 


Amendments to the Constitution of Canada in relation to any provision 
that applies to one or more, but not all, of the Provinces including any such 
amendment made to provincial boundaries may from time to time be 
made by proclamation issued by the Governor General under the Great 
Seal of Canada when so authorized by resolutions of the Senate and 
House of Commons and the assent by resolution of the Legislative 
Assembly of each Province to which an amendment applies. 


An amendment may be made by proclamation under section 1, 3 or 9 
without a resolution of the Senate authorizing the issue of the procla- 
mation if within ninety days of the passage of a resolution by the House 
of Commons authorizing its issue the Senate has not passed such a res- 
olution and at any time after the expiration of the ninety days the House 
of Commons again passes the resolution, but any period when Parliament 
is prorogued or dissolved shall not be counted in computing the ninety 
days. 


The following rules apply to the procedures for amendment described 
in sections 1, 3 and 9 


1) either of these procedures may be initiated by the Senate or the 
House of Commons or the Legislative Assembly of a Province, 


2) a resolution of authorization or assent made for the purposes of 
this Part may be revoked at any time before the issue of a procla 
mation authorized or assented to by it, 


3) a resolution of dissent made for the purposes of this Part may be 
revoked at any time before or after the issue of a proclamation. 
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The Parliament of Canada may exclusively make laws from time to time 
amending the Constitution of Canada, in relation to the executive 
Government of Canada and the Senate and House of Commons. 


In each Province the Legislature may exclusively make laws in relation 
to the amendment from time to time of the Constitution of the Province. 


Notwithstanding Sections 6 and 7, the following matters may be amend- 
ed only in accordance with the procedure in section 1(1): 


1) 


2) 


3) 


4) 
5) 


6) 


7) 


8) 
1) 


2) 


the office of the Queen, of the Governor General and of the 
Lieutenant-Governor, 


the requirements of the Constitution of Canada respecting year- 
ly sessions of the Parliament of Canada and the Legislatures, 


the maximum period fixed by the Constitution of Canada for the 
duration of the House of Commons and the Legislative Assemblies, 


the powers of the Senate, 


the number of members by which a Province is entitled to be rep- 
resented in the Senate and the residence qualifications of Senators. 


the right of a Province to a number of members in the House of 
Commons not less than the number of Senators representing the 
Province, 


the principles of proportionate representation of the Provinces in 
the House of Commons prescribed by the Constitution of Canada, 
and 


the use of the English or French language. 


No amendment to section 1 of this Part, this section, or to any 
provision in the Constitution with respect to the procedure for alter- 
ing provincial boundaries shall come into force unless it is autho- 
rized in by resolutions of the Senate and House of Commons and 
assented to by resolution of the Legislative Assemblies of all the 
provinces. 


The procedure prescribed in section o of this Part may not be 
used to make an amendment when there is another provision for 
making such amendment in the Constitution of Canada but, sub- 
ject to the limitations contained in subsection (1) of this section 
that procedure may nonetheless be used to amend any provision 
for amending the Constitution. 


The enactments set out in the Schedule shall continue as law in Canada 
and as such shall, together with this Act, collectively be known as the 
Constitution of Canada, and amendments thereto shall henceforth be 
made only according to the authority contained therein. 
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APPENDIX J 


CANADIAN CONSTITUTIONAL CHARTER 1971 
PART IX 
AMENDMENTS TO THE CONSTITUTION 


Art. 49. Amendments to the Constitution of Canada may from time to time 
be made by proclamation issued by the Governor General under the Great Seal 
of Canada when so authorized by resolutions of the Senate and House of 
Commons and of the Legislative Assemblies of at least a majority of the 
Provinces that includes 


(1) every Province that at any time before the issue of such procla- 
mation had, according to any previous general census, a popula- 
tion of at least twenty-five per cent of the population of Canada; 


(2) at least two of the Atlantic Provinces; 


(3) at least two of the Western Provinces that have, according to the 
then latest general census, combined populations of at least fifty 
per cent of the population of all the Western Provinces. 


Art. 50. Amendments to the Constitution of Canada in relation to any provi- 
sion that applies to one or more, but not all, of the Provinces may from time 
to time be made by proclamation issued by the Governor General under the 
Great Seal of Canada when so authorized by resolutions of the Senate and House 
of Commons and of the Legislative Assembly of each Province to which an 
amendment applies. 


Art. 51. An amendment may be made by proclamation under Article 49 or 50 
without a resolution of the Senate authorizing the issue of the proclamation 
if within ninety days of the passage of a resolution by the House of Commons 
authorizing its issue the Senate has not passed such a resolution and at any 
time after the expiration of the ninety days the House of Commons again pass- 
es the resolution, but any period when Parliament is prorogued or dissolved 
shall not be counted in computing the ninety days. 


Art. 52. The following rules apply to the procedures for amendment described 
in Articles 49 and 50: 


(1) either of these procedures may be initiated by the Senate or the 
House of Commons or the Legislative Assembly of a Province; 


(2) aresolution made for the purposes of this Part may be revoked 
at any time before the issue of a proclamation authorized by it. 


Art. 53. The Parliament of Canada may exclusively make laws from time to 
time amending the Constitution of Canada, in relation to the executive 
Government of Canada and the Senate and House of Commons. 


Art. 54. In each Province the Legislature may exclusively make laws in rela- 
tion to the amendment from time to time of the Constitution of the Province. 


Art. 55. Notwithstanding Articles 53 and 54, the following matters may be amend- 
ed only in accordance with the procedure in Article 49: 


(1) the office of the Queen, of the Governor General and of the 
Lieutenant-Governor; 


(2) the requirements of the Constitution of Canada respecting year- 
ly sessions of the Parliament of Canada and the Legislatures; 


(3) the maximum period fixed by the Constitution of Canada for the 
duration of the House of Commons and the Legislative Assemblies; 
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(4) the powers of the Senate; 


(5) the number of members by which a Province is entitled to be rep- 
resented in the Senate, and the residence qualifications of Senators; 


(6) the right of a Province to a number of members in the House of 
Commons not less than the number of Senators representing the 
Province; 


(7) the principles of proportionate representation of the Provinces in 
the House of Commons prescribed by the Constitution of Canada; 
and 


(8) except as provided in Article 16, the requirements of this Charter 
respecting the use of the English or French language. 


Art. 56. The procedure prescribed in Article 49 may not be used to make an 
amendment when there is another provision for making such amendment in 
the Constitution of Canada, but that procedure may nonetheless be used to 
amend any provision for amending the Constitution, including this Article, or 
in making a general consolidation and revision of the Constitution. 


Art. 57. In this Part, “Atlantic Provinces” means the Provinces of Nova Scotia, 
New Brunswick, Prince Edward Island and Newfoundland, and “Western 
Provinces” means the Provinces of Manitoba, British Columbia, Saskatchewan 
and Alberta. 
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APPENDIX 8 


CONSTITUTION ACT, 1980 
(October 1980) 


Part IV 
INTERIM AMENDING PROCEDURE AND 
RULES FOR ITS REPLACEMENT 


33. Until Part V comes into force, an amendment to the 
Constitution of Canada may be made by proclamation 
issued by the Governor General under the Great Seal of Canada 
where so authorized by resolutions of the Senate and House 
of Commons and by the legislative assembly or govern- 
ment of each province. 


34. Until Part V comes into force, an amendment to the 
Constitution of Canada in relation to any provision that applies 
to one or more, but not all, provinces may be made by 
proclamation issued by the Governor General under the Great 
Seal of Canada where so authorized by resolutions of the 
Senate and House of Commons and by the legislative assem- 
bly or government of each province to which the amendment 
applies. 


35. (1) The procedures for amendment described in sections 
33 and 34 may be initiated either by the Senate or House 


_of Commons or by the legislative assembly or government 


of a province. 


(2) Aresolution made or other authorization given for the 
purposes of this Part may be revoked at any time before 
the issue of a proclamation authorized by it. 


36. Sections 33 and 34 do not apply to an amendment to 
the Constitution of Canada where there is another provi- 
sion in the Constitution for making the amendment, but 
the procedure prescribed by section 33 shall be used to 
amend the Canadian Charter of Rights and Freedoms and 
any provision for amending the Constitution, including this 
section, and may be used in making a general consolida- 
tion and revision of the Constitution. 


37. Part V shall come into force 


(a) with or without amendment, on such day as may 
be fixed by proclamation issued pursuant to the 
procedure prescribed by section 33, or 


(b) on the day that is two years after the day this 
Act, except Part V, comes into force, 


whichever is the earlier day but, if a referendum is required 
to be held under subsection 38(3), Part V shall come into 
force as provided in section 39. 


215 


Provincial alternative 
procedure 


Procedure for 
perfecting alternative 


Referendum 


Coming into force of 
Part V where 
referendum held 


Rules for referendum 
Right to vote 


Appendix 8 


38. (1) The governments or legislative assemblies of eight 
or more provinces that have, according to the then latest 
general census, combined populations of a least eighty per 
cent of the population of all the provinces may make a sin- 
gle proposal to substitute for paragraph 41(1)(b) such alter- 
native as they consider appropriate. 


(2) One copy of an alternative proposed under subsection 
(1) may be deposited with the Chief Electoral Officer of 
Canada by each proposing province within two years after 
this Act, except Part V, comes into force but, prior to the 
expiration of that period, any province that has deposited 
a copy may withdraw that copy. 


(3) Where copies of an alternative have been filed as pro- 
vided by subsection (2) and, on the day that is two years 
after this Act, except Part V, comes into force, at least eight 
copies remain filed by provinces that have, according to 
the then latest general census, combined populations of a 
least eighty per cent of the population of all the provinces, 
the government of Canada shall cause a referendum to be 
held within two years after that day to determine whether 


(a) paragraph 41(1)(b) or any alternative 
thereto proposed by the government of Canada 
by depositing a copy thereof with the Chief 
Electoral Officer at least ninety days prior to 
the day on which the referendum is held, or 


(b) the alternative proposed by the provinces, 
shall be adopted. 


39. Where a referendum is held under subsection 38(3), a 
proclamation under the Great Seal of Canada shall be 
issued within six months after the date of the referendum 
bringing Part V into force with such modifications, if any, 
as are necessary to incorporate the proposal approved by 
a majority of the persons voting at the referendum and 
with such other changes as are reasonably consequential 
on the incorporation of that proposal. 


40. (1) Subject to subsection (2), Parliament may make 
laws respecting the rules applicable to the holding of a ref- 
erendum under subsection 38(3). 


(2) Every citizen of Canada has, without unreasonable dis- 
tinction or limitation, the right to vote in a referendum 
held under subsection 38(3). 
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PART V 
PROCEDURE FOR AMENDING 
CONSTITUTION OF CANADA 


41. (1) An amendment to the Constitution of Canada may 


amending Constitution be made by proclamation issued by the Governor General 


of Canada 


Definitions 


"Atlantic provinces" 


"Western provinces" 


Amendment 
authorized by 
referendum 


Authorization of 
referendum 


under the Great Seal of Canada where so authorized by 


(a) resolutions of the Senate and House of 
Commons; and 


(b) resolutions of the legislative assemblies of at 
least a majority of the provinces that includes 


(i) every province that at any time before 
the issue of theproclamation had, according to 
any previous general census, a population of at 
least twenty-five per cent of the population of 
Canada, 


(1i) at least two of the Atlantic provinces 
that have, according to the then latest general 
census, combined populations of at least fifty 
per cent of the population of all the Atlantic 
provinces, and 


(ii) at least two of the Western provinces 
that have, according to the then latest general 
census, combined populations of at least fifty 
per cent of the population of all the Western 
provinces. 


(2) In this section, 


"Atlantic provinces" means the provinces of Nova Scotia, 
New Brunswick, Prince Edward Island and Newfoundland; 


"Western provinces" means the provinces of Manitoba, 
British Columbia, Saskatchewan and Alberta. 


42. (1) An amendment to the Constitution of Canada may 
be made by proclamation issued by the Governor General 
under the Great Seal of Canada where so authorized by a 
referendum held throughout Canada under subsection (2) 
at which 


(a) a majority of persons voting thereat, 
and ; 
(b) a majority of persons voting thereat in 


each of the provinces, resolutions of the legisla- 
tive assemblies of which would be sufficient, 
together with resolutions of the Senate and 
House of Commons, to authorize the issue of a 
proclamation under subsection 41(1), 


have approved the making of the amendment. 


(2) Areferendum referred to in subsection (1) shall be held 
where directed by proclamation issued by the Governor 
General under the Great Seal of Canada authorized by res- 
olutions of the Senate and House of Commons. 
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43. An amendment to the Constitution of Canada in rela- 
tion to any provision that applies to one or more, but not 
all, provinces may be made by proclamation issued by the 
Governor General under the Great Seal of Canada where 
so authorized by resolutions of the Senate and House of 
Commons and of the legislative assembly of each province 
to which the amendment applies. 


44, An amendment to the Constitution of Canada may be 
made by proclamation under subsection 41(1) or section 
43 without a resolution of the Senate authorizing the issue 
of the proclamation if, within ninety days after the passage 
by the House of Commons of a resolution authorizing its 
issue, the Senate has not passed such a resolution and if, 
at any time after the expiration of those ninety days, the 
House of Commons again passes the resolution, but any peri- 
od when Parliament is prorogued or dissolved shall not be 
counted in computing those ninety days. 


45. (1) The procedures for amendment described in subsection 
41(1) and section 43 may be initiated either by the Senate 
or House of Commons or by the legislative assembly of a 
province. 


(2) A resolution made for the purposes of this Part may be 
revoked at any time before the issue of a proclamation 
authorized by it. 


46. (1) Subject to subsection (2), Parliament may make 
laws respecting the rules applicable to the holding of a ref- 
erendum under section 42. 


(2) Every citizen of Canada has, without unreasonable dis- 
tinction or limitation, the right to vote in a referendum 
held under section 42. 


47. The procedures prescribed by section 41, 42 or 43 do 
not apply to an amendment to the Constitution of Canada 
where there is another provision in the Constitution for mak- 
ing the amendment, but the procedures prescribed by sec- 
tion 41 or 42 shall nevertheless be used to amend any 
provision for amending the Constitution, including this 
section, and section 41 may be used in making a general 
consolidation or revision of the Constitution. 


48. Subject to section 50, Parliament may exclusively make 
laws amending the Constitution of Canada in relation to 
the executive government of Canada or the Senate or House 
of Commons. 


49. Subject to section 50, the legislature of each province 
may exclusively make laws amending the constitution of 
the province. 


50. An amendment to the Constitution of Canada in rela- 
tion to the following matters may be made only in accor- 
dance with a procedure prescribed by section 41 or 42: 


(a) the office of the Queen, the Governor General 
and the Lieutenant Governor of a province; 


(b) the Canadian Charter of Rights and Freedoms; 
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(c) the commitments relating to equalization and 
regional disparities set out in section 31; 


(d) the powers of the Senate; 


(e) the number of members by which a province is 
entitled to be represented in the Senate and the 
residence qualifications of Senators; 


(f) the right of a province to a number of members 
in the House of Commons not less than the num- 
ber of Senators representing the province; and 


(g) the principles of proportionate representation 
of the provinces in the House of Commons pre- 
scribed by the Constitution of Canada. 


Consequential 51. Class 1 of section 91 and class 1 of section 92 of the 

ee Constitution Act, 1867 (formerly named the British North 
America Act, 1867), the British North America (No. 2) Act, 
1949, referred to in item 21 of Schedule I to this Act and 
Parts III and IV of this Act are repealed. 
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APPENDIX 9 


PROPOSED CONSTITUTIONAL ACCORD 
OF 
APRIL 16, 1981 


Amending Formula 
for the 
Constitution of Canada 


Text and Explanatory Notes 


PART A 
AMENDING FORMULA FOR THE CONSTITUTION OF CANADA 
EXPLANATORY NOTES 


General Comment 


The amending formula which is part of the Canadian patriation plan agreed 
to by eight governments in Ottawa on April 16, 1981, is the result of intensive 
discussions among the governments of Alberta, British Columbia, Manitoba, 
Newfoundland, Nova Scotia, Prince Edward Island, Quebec and Saskatchewan. 


In developing the formula several important principles were recognized: 


I All amendments to the Constitution of Canada, except those related to 
the internal constitution of the provinces, require the agreement of the 
Parliament of Canada. 


8 Any formula must recognize the constitutional equality of provinces as 
equal partners in Confederation. 


Any amending formula must protect the diversity of Canada. 


Any constitutional amendment taking away an existing provincial area 
of jurisdiction or proprietary right should not be imposed on any province 
not desiring it. 


5. Any amending formula must strike a balance between stability and flex- 
ibility. 
6. Some amendments are of such fundamental importance to the country 


that all eleven governments must agree. 


During discussions, it was recognized that more than one method of amend- 
ing the Constitution would be necessary. Accordingly, this formula contains 
different methods depending on the nature of the amendment. 


The eleven sections described as "Part A - Amending Formula for the Constitution 
of Canada" are designed to contain a full and complete procedure for the future 
amendment of the Constitution of Canada in all respects. The provisions con- 
tained in Part A would replace both the limited amending formulas now con- 
tained in sections 91(1) and 92(1) of the B.N.A. Act as well as the United 
Kingdom Parliament's residual responsibility for amending certain aspects of 
the Canadian Constitution. 
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This amending formula would apply not only to the B.N.A. Act, 1867, and 
amendments made to it since that date, but also to the other parts of the 
Constitution of Canada, including the constitutional statutes and Orders-in- 
Council which relate to the entry into Canada of particular provinces, for 
example, The Manitoba Act, 1870, the Terms of Union admitting British 
Columbia in 1871, and Prince Edward Island in 1873, The Alberta Act, 1905, 
The Saskatchewan Act, 1905, and the Terms of Union with Newfoundland, 1949. 


This amending formula is clearly preferable to the one proposed by the feder- 
al government for a number of reasons: 1) it recognizes the constitutional equal- 
ity of each of Canada's provinces; 2) it gives the Senate only a suspensive 
rather than an absolute veto over constitutional amendment; 3) it omits the 
referendum provision opposed by many as being inappropriate to the Canadian 
federal system. 
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PART A 


AMENDING FORMULA FOR THE 
CONSTITUTION OF CANADA 


i: 


(1) 


(2) 


(3) 


Amendments to the Con- 
stitution of Canada may be 
made by _ proclamation 
issued by the Governor 
General under the Great 
Seal of Canada when so 
authorized by: 


(a) resolutions of the 
Senate and House of 
Commons; and 


(b) resolutions of the Legis- 
lative Assemblies of at 
least two-thirds of the 
provinces that have in 
the aggregate, accord- 
ing to the latest decen- 
nial census, at least 
fifty per cent of the pop- 
ulation of all of the 
provinces 


Any amendment made 
under subsection (1) dero- 
gating from the legislative 
powers, the proprietary 
rights or any other rights or 
privileges of the Legislature 
or government of a province 
shall require a resolution 
supported by a vote of a 
majority of the Members of 
each of the Senate, of the 
House of Commons, and of 
the requisite number of 
Legislative Assemblies. 


Any amendment made 
under subsection (1) dero- 
gating from the legislative 
powers, the proprietary 
rights, or any other rights 
or privileges of the 
Legislature or government 
of a Province shall not have 
effect in any province whose 
Legislative Assembly has 
expressed its dissent there- 
to by resolution supported 
by a majority of the 
Members prior to the issue 
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EXPLANATORY NOTES 


(1) 


(2) 


(3) 


This provision is known as 
the general amending for- 
mula. It would apply to 
all amendments to the 
Constitution of Canada 
unless another method of 
amendment is specifically 
provided for elsewhere in 
Part A. 


This provision requires that 
an amendment be support- 
ed by the Parliament of 
Canada and by at least sev- 
en provincial Legislatures 
representing at least 50% of 
the total population of all of 
the provinces. 


Any amendment which 
diminishes provincial rights 
or powers must be support- 
ed by a majority of the actu- 
al membership of each of 
the Senate, the House of 
Commons, and the requisite 
number of Legislatures. 


If an amendment, proposed 
under the general amend- 
ing formula, would dimin- 
ish the existing legislative 
powers, proprietary rights 
or any other rights or priv- 
ileges of provincial Legis- 
latures or governments, a 
province has two decisions 
to make: 


(a) whether or not to 
approve the amend- 
ment, and 
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of the proclamation, provid- (b) if the amendment is 
ed, however, that approved under subsec- 
Legislative Assembly, by tion (1), whether to 
resolution supported by a retain its existing pow- 
majority of the Members, ers, rights or privileges 
may subsequently withdraw by dissenting from its 
its dissent and approve the application within that 
amendment. province. 


In this case, the Legislature 
of the province would have 
to express its dissent by 
adopting a Resolution sup- 
ported by a majority of the 
total number of members of 
the Assembly. Such a pro- 
cedure is commonly desig- 
nated an "opting-out" pro- 
vision. 


A province wishing to use 
this "opting-out" procedure 
must do so before the procla- 
mation making the amend- 
ment is issued. Also the opt- 
ing-out provision applies 
only where the proposed 
amendment derogates from, 
or diminishes, the legisla- 
tive powers, proprietary 
rights or any other rights 
and privileges of the 
Legislature or government 
of a province. Proprietary 
rights includes natural 
resources and _ assets. 
Broadly speaking, those 
powers, rights and privi- 
leges are assigned to the 
provinces by sections 92, 93 
and 109 of the British North 
America Act. 


In summary, no single 
province should be able 
to block an amendment 
desired by at least seven 
other provinces and the fed- 
eral government. Con- 
versely, that particular 
province would not be 
required to have this kind 
of amendment apply to it if 
it found the amendment to 
be unacceptable. 
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2. 
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(1) No proclamation shall issue 
under section 1 before the 
expiry of one year from the 
date of the passage of the 
resolution initiating the 
amendment procedure, 
unless the Legislative 
Assembly of every province 
has previously adopted a 
resolution of assent or 
dissent. 


(2) No proclamation shall issue 
under section 1 after the 
expiry of three years from 
the date of the passage 
of the resolution initiating 
the amendment procedure. 


(3) Subject to this section, the 
Government of Canada 
shall advise the Governor 
General to issue a procla- 
mation forthwith upon the 
passage of the requisite res- 
olutions under this Part. 


In the event that a province dis- 
sents from an amendment con- 
ferring legislative jurisdiction on 
Parliament, the Government of 
Canada shall provide reasonable 
compensation to the government 
of that province, taking into 
account the per capita costs to 
exercise that jurisdiction in the 
provinces which have approved 
the amendment. 


Amendments to the Constitution 
of Canada in relation to any pro- 
vision that applies to one or 
more, but not all, of the 
provinces, including any alter- 


2. 


225 


(1) This provision ensures that 
a proposed amendment can- 
not come into force before 
one year has expired from 
the time of initiation unless 
all provinces have expressed 
their views by resolution 
prior to that time, and the 
necessary consents have 
been obtained. Thus, no 
amendment can be made 
until all Legislatures have 
had an opportunity to 
debate the proposed amend- 
ment. 


(2) This provision ensures that 
a proposed amendment 
must gain the requisite lev- 
el of support within a rea- 
sonable length of time from 
initiation or it will lapse. 


(3) This provision ensures that 
a proposed amendment, 
enjoying the requisite level 
of support, is proclaimed. 


If a province dissents under sec- 
tion 1(2) from a constitutional 
amendment that confers legisla- 
tive jurisdiction on Parliament, 
then this provision requires the 
Government of Canada to pro- 
vide reasonable compensation to 
the government of that province. 
Such compensation would take 
into account the per capita costs 
incurred by the federal govern- 
ment in those provinces where 
the federal jurisdiction is 
exercised. 


This provision is designed to pre- 
vent a taxpayer, resident in a 
province to which the amend- 
ment does not apply, from pay- 
ing twice: first, in his or her fed- 
eral tax bill and second, to the 
province which continues to exer- 
cise the jurisdiction. 


The purpose of this provision is 
to allow the Parliament of 
Canada and the Legislature of a 
province or provinces to amend 
the Constitution in relation to 


Appendix 9 


ation to boundaries between 
provinces or the use of the 
English or the French language 
within that province may be 
made only by proclamation 
issued by the Governor General 
under the Great Seal of Canada 
when so authorized by resolu- 
tions of the Senate and House of 
Commons and the Legislative 
Assembly of every province to 
which the amendment applies. 


An amendment may be made 
without a resolution of the Senate 
authorizing the issue of the 
proclamation if, within one hun- 
dred and eighty days after the 
passage by the House of 
Commons of a resolution autho- 
rizing its issue, the Senate has 
not passed such a resolution and 
if, after the expiration of those 
one hundred and eighty days, the 
House of Commons again passed 
the resolution, but any period 
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any provision that applies to one 
or more, but not all, of the 
provinces. Such an amendment 
would only require the approval 
of the provincial Legislatures 
affected and Parliament. 
Instances of matters falling with- 
in that category are, for example, 
the provisions of the Manitoba 
Act, the Terms of Union of Prince 
Edward Island and British 
Columbia, The Saskatchewan 
Act, The Alberta Act, and the 
Terms of Union with 
Newfoundland. This provision 
ensures that any such amend- 
ment has the consent of the 
affected province or provinces. 


Alterations to boundaries 
between provinces would also be 
dealt with under this section and 
could be made by the approval of 
the Legislatures of those 
provinces affected and the 
Parliament of Canada. 


Any amendments to the 
Constitution in relation to the 
use of the English or French lan- 
guage within a province could be 
made by resolution of the 
Legislature of the province affect- 
ed and the federal Parliament. 
This provision would apply to 
those portions of section 133 of the 
B.N.A. Act which relate to the 
province of Quebec and those lan- 
guage provisions of the Manitoba 
Act which apply to Manitoba. 
This provision could make sec- 
tion 133 applicable to a province 
where it does not apply now but 
which wishes it to be applicable 
therein. 


Under this provision, the Senate 
of Canada will have only a sus- 
pensive veto over constitutional 
amendments. If the Senate 
refuses or fails to authorize the 
issue of a proclamation within 
one hundred and eighty days of 
the House of Commons passing 
a resolution authorizing its issue, 
the amendment may still proceed 
provided the matter is again sub- 
mitted to and passed by the 
House of Commons. 
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when Parliament is dissolved 
shall not be counted in comput- 
ing the one hundred and eighty 
days. 


(1) The procedures for amend- 
ment may be initiated by 
the Senate, by the House of 
Commons, or by _ the 
Legislative Assembly of a 
province. 


(2) Aresolution authorizing an 
amendment may be revoked 
at any time before the issue 
of a proclamation. 


(3) Aresolution of dissent may 
be revoked at any time 
before or after the issue of 
a proclamation. 


Subject to sections 9 and 10, 
Parliament may exclusively 
make laws amending the 
Constitution of Canada in rela- 
tion to the executive government 
of Canada or the Senate and 
House of Commons. 


Subject to section 9, the 
Legislature of each province may 
exclusively make laws amending 
the constitution of the province. 
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(1) Self-explanatory. 


(2) This section permits either 
of the Houses of Parliament 
or any Legislature to revoke 
an affirmative resolution 
before the proclamation 
implementing the proposed 
amendment is_ issued. — 
However, once the procla- 
mation is issued, an affir- 
mative resolution may not 
be revoked. 


(3) This provision allows a res- 
olution disapproving a pro- 
posed amendment to be 
revoked at any time either 
before or after the issue of 
a proclamation. This is 
designed to allow provinces 
which have dissented from 
an amendment to revoke 
their dissent subsequently 
and be subject to the 
amendment. 


This provision allows Parliament, 
acting alone, to amend those 
parts of the Constitution of 
Canada that relate solely to the 
operation of the executive gov- 
ernment of Canada at the feder- 
al level or to the Senate or House 
of Commons. Some aspects of 
certain institutions important for 
maintaining the federal-provin- 
cial balance, such as the Senate 
and the Supreme Court, are 
excluded from this provision and 
are covered in sections 9 and 10. 
This provision is intended to 
replace section 91(1) of the 
B.N.A. Act. 


This provision allows’ the 
Legislature of a province, acting 
alone, to amend the provincial 
Constitution and is intended to 
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Amendments to the Constitution 
of Canada in relation to the fol- 
lowing matters may be made 
only by proclamation issued by 
the Governor General under the 
Great Seal of Canada when 
authorized by resolutions of the 
Senate and House of Commons 
and of the Legislative Assemblies 
of all of the provinces: 


(a) the office of the Queen, of 
the Governor General or of 
the Lieutenant Governor; 


(b) the right of a province to a 
number of members in the 
House of Commons not less 
than the number of 
Senators representing the 
province at the time this 
provision comes into force; 


(c) the use of the English or 
French language except 
with respect to section 4; 


(d) the composition of the 
Supreme Court of Canada; 


(e) an amendment to any of the 
provisions of this Part. 
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replace section 92(1) of the 
B.N.A. Act. Exceptions to this 
provision include the office of the 
Lieutenant-Governor. 


This section recognizes that some 
matters are of such fundamental 
importance that amendments in 
relation to them should require 
the consent of all the provincial 
Legislatures and Parliament. 


(a) Self-explanatory 


(b) This clause relates to the 
protection provided to 
provinces under section 51A 
of the B.N.A. Act. 


(c) This clause would require 
any changes to. the 
Constitution related to the 
use of the English or French 
language either within the 
institutions of the federal 
government or nationwide 
to require the unanimous 
approval of Parliament and 
all the Legislatures. 


(d) This clause would ensure 
that the Supreme Court of 
Canada is comprised of 
judges a proportion of whom 
are drawn from the Bar or 
Bench of Quebec and are, 
therefore, trained in the civ- 
il law. Other aspects of the 
Supreme Court of Canada 
are dealt with in section 10. 


(e) This clause provides that 
any amendment to the 
amending formula itself 
requires unanimous 
approval of Parliament and 
all of the provincial Legis- 
latures. 
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10. Amendments to the Constitution 


of Canada in relation to the fol- 
lowing matters shall be made in 
accordance with the provisions 
of section 1(1) of this Part and 
sections 1(2) and 1(3) shall not 


apply: 


(a) the principle of proportion- 
ate representation of the 
provinces in the House of 
Commons; 


(b) the powers of the Senate 
and the method of selection 
of members thereto; 


(c) the number of members by 
which a province is entitled 
to be represented in the 
Senate and the residence 
qualifications of Senators; 


(d) the Supreme Court of 
Canada, except with respect 
to clause (d) of section 9. 


(e) the extension of existing 
provinces into the 
Territories; 


(f) notwithstanding any other 
law or practice, the estab- 
lishment of new provinces; 


(g) an amendment to any of the 
provisions of Part B. 
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10. Amendments to the Constitution 


in respect of the matters listed 
in section 10 may be achieved if 
approved by 1) the House of 
Commons and Senate of Canada 
and 2) at least seven provinces 
having, in the aggregate, at least 
50% of the total population of all 
the provinces according to the lat- 
est decennial census. The types 
of amendments listed in this sec- 
tion are not subject to provincial 
non-application and, therefore, 
apply nationwide. 


(a) Self-explanatory. 


(b) Self-explanatory. 


(c) Self-explanatory. 


(d) This clause refers to all 
amendments relating to the 
Supreme Court of Canada 
except the composition of 
the Court which is dealt 
with in section 9, clause (d). 
The Supreme Court of 
Canada is established by a 
law of Parliament under 
section 101 of the B.N.A. Act 
and not by the Constitution 
itself. This clause antici- 
pates constitutional amend- 
ments relating to the Court. 
Such amendments would 
apply nationwide. 


(e) and (f) The alteration of 
boundaries between prov- 
inces is dealt with in section 
4. The extension of existing 
provinces or the establish- 
ment of new provinces are 
dealt with in clauses (e) and 


(f). 


g) This clause deals with 
amendments to the delega- 
tion of legislative authority 
provisions contained in Part 


B. 


ty 
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A constitutional conference com- 
posed of the Prime Minister of 
Canada and the First Ministers 
of the provinces shall be con- 
vened by the Prime Minister of 
Canada within fifteen years of 
the enactment of this Part to 
review the provisions for the 
amendment to the Constitution 
of Canada. 


ity 
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This section provides that the 
First Ministers of Canada shall 
meet within fifteen years to 
review the amending formula 
itself. This is a minimum 
requirement and does’ not 
preclude other constitutional 
conferences. 
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PART B 
DELEGATION OF LEGISLATIVE AUTHORITY 
EXPLANATORY NOTES 


General Comments 


Part B allows for the delegation of legislative authority from one order of gov- 
ernment to the other, something which is not now provided for in the B.N.A. 
Act. Delegation of legislative authority would add considerable flexibility to 
Canada's constitutional arrangements and could reduce the duplication of 
administrative services. 


This Part would permit the Parliament of Canada to consent to the making of 
a provincial law in an area of federal responsibility. Conversely, it would per- 
mit one or more provinces to consent to the making of a federal law in an area 
of provincial responsibility. There is also provision for the consents to relate 
to all laws in relation to a particular matter of jurisdiction, as distinct from a 
particular statute. In the event of delegation, financial compensation is payable 
to the governments exercising delegated power. 


Delegation could conceivably be used to test the effect of transferring respon- 
sibility for a certain jurisdictional area before proceeding in a more general way 
through the amending formula itself. Finally, a delegation of power may be 
revoked upon two years' notice. 
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PART B 


DELEGATION OF LEGISLATIVE 


AUTHORITY 


Notwithstanding anything in the 
Constitution of Canada, Parlia- 
ment may make laws in relation 
to a matter coming within the 
legislative jurisdiction of a 
province, if prior to the enact- 
ment, the Legislature of at least 
one province has consented to the 
operation of such a statute in 
that province. 


A statute passed pursuant to sec- 
tion 1 shall not have effect in any 
province unless the Legislature 
of that province has consented to 
its operation. 


The Legislature of a province 
may make laws in the province 
in relation to a matter coming 
within the legislative jurisdiction 
of Parliament, if, prior to the 
enactment, Parliament has con- 
sented to the enactment of such 
a statute by the Legislature of 
that province. 


A consent given under this Part 
may relate to a specific statute 
or to all laws in relation to a par- 
ticular matter. 


A consent given under this Part 
may be revoked upon giving two 
years' notice, and 


(a) if the consent was given 
under section 1, any law 
made by Parliament to 
which the consent relates 
shall thereupon cease to 
have effect in the province 
revoking the consent, but 
the revocation of the consent 
does not affect the operation 
of that law in any other 
province; 


(b) if the consent was given 
under section 3, any law 
made by the Legislature of a 
province to which the con- 
sent relates shall thereupon 
cease to have effect. 
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EXPLANATORY NOTES 


This section permits one or more 
provinces to consent to 
Parliament enacting a law in an 
area of provincial jurisdiction. 


Statutes passed by the federal 
Parliament pursuant to section 
1 only have effect in those 
provinces that have consented to 
their operation. 


This is the converse of section 1. 
It permits Parliament to consent 
to one or more provinces enact- 
ing a law in an area of federal 
jurisdiction. 


This section provides that the 
delegation may be in respect to 
either a whole matter of consti- 
tutional jurisdiction or merely a 
specific statute. 


This section allows for the dele- 
gation of authority to be revoked 
provided two years' notice is giv- 
en. After the two years, the law 
ceases to have force and effect 
within those jurisdictions that 
have revoked the consent. In the 
case of a delegation to the 
Parliament of Canada by several 
provinces, the federal law ceas- 
es to have effect only in those 
provinces which have revoked the 
consent. 
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In the event of a delegation 
of legislative authority from 
Parliament to the Legislature of 
a province, the Government of 
Canada shall provide reasonable 
compensation to the government 
of that province, taking into 
account the per capita costs to 
exercise that jurisdiction. 


In the event of a delegation of leg- 
islative authority from the 
Legislature of a province to 
Parliament, the government of 
the province shall provide rea- 
sonable compensation to the 
Government of Canada, taking 
into account the per capita costs 
to exercise that jurisdiction. 
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6. and 7. These are reciprocal sections 


which would provide that the 
order of government that 
acquires the right to pass a law 
through the delegation process is 
entitled to be provided with rea- 
sonable compensation from the 
other order of government for the 
exercise of that jurisdiction. The 
definition of reasonable compen- 
sation must take into account the 
per capita costs of exercising that 
jurisdiction. 


Interim procedure for 
amending 
Constitution of 
Canada 


Amendment of 
provisions relating to 
some but not all 
provinces 


Amendments 
respecting certain 
language rights 


Initiation of 
amendment 
procedure 


Initiation of 
amendment 
procedures 


Revocation of 
authorization 
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APPENDIX 10 


CONSTITUTION ACT, 1981 
(April 23, 1981) 


Part V 
INTERIM AMENDMENT PROCEDURE AND 
RULES FOR ITS REPLACEMENT 


37. Until Part VI comes into force, an amendment to the 
Constitution of Canada may be made by proclamation 
issued by the Governor General under the Great Seal of Canada 
where so authorized by resolutions of the Senate and House 
of Commons and by the legislative assembly or govern- 
ment of each province. 


38. Until Part VI comes into force, an amendment to the 
Constitution of Canada in relation to any provision that applies 
to one or more, but not all, provinces may be made by 
proclamation issued by the Governor General under the Great 
Seal of Canada where so authorized by resolutions of the 
Senate and House of Commons and by the legislative assem- 
bly or government of each province to which the amendment 
applies. 


39. (1) Notwithstanding section 41, an amendment to the 
Constitution of Canada 


(a) adding a province as a province named in sub- 
section 16(2), 17(2), 18(2), 19(2) or 20(2), or 


(b otherwise providing for any or all of the rights 
guaranteed or obligations imposed by any of 
those subsections to have application in a 
province to the extent and under the conditions 
stated in the amendment, 


may be made by proclamation issued by the Governor 
General under the Great Seal of Canada where so autho- 
rized by resolutions of the Senate and House of Commons 
and the legislative assembly of the province to which the 
amendment applies. 


(2) The procedure for amendment prescribed by subsection 
(1) may be initiated only by the legislative assembly of the 
province to which the amendment applies. 


40. (1) The procedures for amendment prescribed by sec- 
tions 37 and 38 may be initiated either by the Senate or 
House of Commons or by the legislative assembly or gov- 
ernment of a province. 


(2) A resolution made or other authorization given for the 
purposes of this Part may be revoked at any time before 
the issue of a proclamation authorized by it. 
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41. Sections 37 and 38 do not apply to an amendment to 
the Constitution of Canada where there is another provi- 
sion in the Constitution for making the amendment, but 
the procedure prescribed by section 37 shall be used to 
amend the Canadian Charter of Rights and Freedoms and 
any provision for amending the Constitution, including this 
section. 


42. Part VI shall come into force 


(a) with or without amendment, on such day as may 
be fixed by proclamation issued pursuant to the 
procedure prescribed by section 37, or 


(b) on the day that is two years after the day this 
Act, except Part VI, comes into force, 


whichever is the earlier day but, if a referendum is required 
to be held under subsection 43(3), Part VI shall come into 
force as provided in section 44. 


43. (1) The legislative assemblies of seven or more provinces 
that have, according to the then latest general census, com- 
bined populations of at least eighty per cent of the popu- 
lation of all the provinces may make a single proposal to 
substitute for paragraph 46(1)(b) such alternative as they 
consider appropriate. 


(2) One copy of an alternative proposed under subsection 
(1) may be deposited with the chief Electoral Officer of 
Canada by each proposing province within two years after 
this Act, except Part VI, comes into force but, prior to the 
expiration of that period, any province that has deposited 
a copy may withdraw that copy. 


(3) Where copies of an alternative have been deposited as 
provided by subsection (2) and, on the day that is two years 
after this Act, except Part VI, comes into force, at least 
seven copies remain deposited by provinces that have, 
according to the then latest general census, combined pop- 
ulations of at least eighty per cent of the population of all 
the provinces, the government of Canada shall cause a ref- 
erendum to be held within two years after that day to deter- 
mine whether 


(a) paragraph 46(1)(b) or any alternative thereto 
approved by resolutions of the Senate and House 
of Commons and deposited with the Chief 
Electoral Officer at least ninety days prior to 
the day on which the referendum is held, or 


(b) the alternative proposed by the provinces, 
shall be adopted. 


44. Where a referendum is held under subsection 43(3), a 
proclamation under the Great Seal of Canada shall be 
issued within six months after the date of the referendum 
bringing Part VI into force with such modifications, if any, 
as are necessary to incorporate the proposal approved by 
a majority of the persons voting at the referendum and 
with such other changes as are reasonably consequential 
on the incorporation of that proposal. 
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45. (1) Every citizen of Canada has, subject only to such 
reasonable limits prescribed by law as can be demonstra- 
bly justified in a free and democratic society, the right to 
vote in a referendum held under subsection 43(8). 


(2) If a referendum is required to be held under subsection 
43(3), a Referendum Rules Commission shall forthwith be 
established by commission issued under the Great Seal of 
Canada consisting of 


(a) the Chief Electoral Officer of Canada, who shall 
be chairman of the Commission; 


(b) aperson appointed by the Governor General in 
Council; and 


(c) a person appointed by the Governor General in 
Council 


(i) on the recommendation of the govern- 
ments of a majority of the provinces, or 


Gi) if the governments of a majority of the 
provinces do not recommend a candidate 
within thirty days after the Chief Electoral 
Officer of Canada requests such a rec- 
ommendation, on the recommendation 
of the Chief Justice of Canada from among 
persons recommended by the govern- 
ments of the provinces within thirty days 
after the expiration of the first mentioned 
thirty day period or, if none are so rec- 
ommended, from among such persons as 
the Chief Justice considers qualified. 


(3) A Referendum Rules Commission shall cause rules for 
the holding of a referendum under subsection 43(3) approved 
by a majority of the Commission to be laid before Parliament 
within sixty days after the Commission is established or, 
if Parliament is not then sitting, on any of the first ten 
days next thereafter that Parliament is sitting. 


(4) Subject to subsection (1) and taking into consideration 
any rules approved by a Referendum Rules Commission in 
accordance with subsection (3), Parliament may enact laws 
respecting the rules applicable to the holding of a referen- 
dum under subsection 43(3). 


(5) If Parliament does not enact laws under subsection (4) 
respecting the rules applicable to the holding of a referen- 
dum within sixty days after receipt of a recommendation 
from a Referendum Rules Commission, the rules recommended 
by the Commission shall forthwith be brought into force by 
proclamation issued by the Governor General under the Great 
Seal of Canada. 


(6) Any period when Parliament is prorogued or dissolved 
shall not be counted in computing the sixty day period 
referred to in subsection (5). 
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(7) Subject to subsection (1), rules made under this section 
have the force of law and prevail over other laws made 
under the Constitution of Canada to the extent of any incon- 
sistency. 


PART VI 
PROCEDURE FOR AMENDING 
CONSTITUTION OF CANADA 


46. (1) An amendment to the Constitution of Canada may 
be made by proclamation issued by the Governor General 
under the Great Seal of Canada where so authorized by 


(a) resolutions of the Senate and House of 
Commons; and 


(b) resolutions of the legislative assemblies of at 
least a majority of the provinces that includes 


(i) every province that at any time before 
the issue of the proclamation had, accord- 
ing to any previous general census, a pop- 
ulation of at least twenty-five per cent of 
the population of Canada, 


(ii) two or more of the Atlantic provinces, and 
(iii) two or more of the Western provinces. 
(2) In this section, 


"Atlantic provinces" means the provinces of Nova Scotia, 
New Brunswick, Prince Edward Island and Newfoundland; 


"Western provinces" means the provinces of Manitoba, 
British Columbia, Saskatchewan and Alberta. 


47. (1) An amendment to the Constitution of Canada may 
be made by proclamation issued by the Governor General 
under the Great Seal of Canada where so authorized by a 
referendum held throughout Canada under subsection (2) 
at which 


(a) a majority of persons voting thereat, and 


(b) a majority of persons voting thereat in each of 
the provinces, resolutions of the legislative 
assemblies of which would be sufficient, togeth- 
er with resolutions of the Senate and House of 
Commons, to authorize the issue of a procla- 
mation under subsection 46(1), 


have approved the making of the amendment. 


(2) Areferendum referred to in subsection (1) shall be held 
where directed by proclamation issued by the Governor 
General under the Great Seal of Canada, which procla- 
mation may be issued where 


(a) an amendment to the Constitution of Canada 
has been authorized under paragraph 46(1)(a) by 
resolutions of the Senate and House of 
Commons; 
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(b) the requirements of paragraph 46(1)(b) in 
respect of the proposed amendment have not 
been satisfied within twelve months after the 
passage of the resolutions of the Senate and 
House of Commons; and 


(c) the issue of the proclamation has been autho- 
rized by the Governor General in Council. 


(3) A proclamation issued under subsection (2) in respect 
of a referendum shall provide for the referendum to be held 
within two years after the expiration of the twelve month 
period referred to in paragraph (b) of that subsection. 


48. An amendment to the Constitution of Canada in rela- 
tion to any provision that applies to one or more, but not 
all, provinces may be made by proclamation issued by the 
Governor General under the Great Seal of Canada where 
so authorized by resolutions of the Senate and House of 
Commons and of the legislative assembly of each province 
to which the amendment applies. 


49. (1) Notwithstanding section 55, an amendment to the 
Constitution of Canada 


(a) adding a province as a province named in sub- 
section 16(2), 17(2), 18(2), 19(2) or 20(2), or 


(b) otherwise providing for any or all of the rights 
guaranteed or obligations imposed by any of 
those subsections to have application in a 
province to the extent and under the conditions 
stated in the amendment, 


may be made by proclamation issued by the Governor 
General under the Great Seal of Canada where so autho- 
rized by resolutions of the Senate and House of Commons 
and the legislative assembly of the province to which the 
amendment applies. 


(2) The procedure for amendment prescribed by subsection 
(1) may be initiated only by the legislative assembly of the 
province to which the amendment applies. 


50. (1) The procedures for amendment prescribed by sub- 
section 46(1) and section 48 may be initiated either by the 
Senate or House of Commons or by the legislative assem- 
bly of a province. 


(2) Aresolution made for the purposes of this Part may be 
revoked at any time before the issue of a proclamation 
authorized by it. 


51. (1) Every citizen of Canada has, subject only to such 
reasonable limits prescribed by law as can be demonstra- 
bly justified in a free and democratic society, the right to 
vote in a referendum held under section 47. 


(2) Where a referendum is to be held under section 47, a 
Referendum Rules Commission shall forthwith be established 
by commission issued under the Great Seal of Canada con- 
sisting of 
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(a) the Chief Electoral Officer of Canada, who shall 
be chairman of the Commission; 


(b) aperson appointed by the Governor General in 
Council; and 


(c) aperson appointed by the Governor General in 
Council 


(i) on the recommendation of the govern- 
ments of a majority of the provinces, or 


Gi) if the governments of a majority of the 
provinces do not recommend a candidate 
within thirty days after the Chief Electoral 
Officer of Canada requests such a rec- 
ommendation, on the recommendation 
of the Chief Justice of Canada from among 
persons recommended by the govern- 
ments of the provinces within thirty days 
after the expiration of the first mentioned 
thirty day period or, if none are so rec- 
ommended, from among such persons as 
the Chief Justice considers qualified. 


(3) A Referendum Rules Commission shall cause rules for 
the holding of a referendum under section 47 approved by 
a majority of the Commission to be laid before Parliament 
within sixty days after the Commission is established or, 
if Parliament is not then sitting, on any of the first ten 
days next thereafter that Parliament is sitting. 


(4) Subject to subsection (1) and taking into consideration 
any rules approved by a Referendum Rules Commission in 
accordance with subsection (3), Parliament may enact laws 
respecting the rules applicable to the holding of a referen- 
dum under section 47. 


(5) If Parliament does not enact laws under subsection (4) 
respecting the rules applicable to the holding of a referen- 
dum within sixty days after receipt of a recommendation 
from a Referendum Rules Commission, the rules recommended 
by the Commission shall forthwith be brought into force by 
proclamation issued by the Governor General under the Great 
Seal of Canada. 


(6) Any period when Parliament is prorogued or dissolved 
shall not be counted in computing the sixty day period 
referred to in subsection (5). 


(7) Subject to subsection (1), rules made under this section 
have the force of law and prevail over other laws made 
under the Constitution of Canada to the extent of any incon- 
sistency. 


52. (1) The procedures prescribed by section 46, 47 or 48 do 
not apply to an amendment to the Constitution of Canada 
where there is another provision in the Constitution for 
making the amendment, but the procedures prescribed by 
section 46 or 47 shall, nevertheless, be used to amend any 
provision for amending the Constitution, including this 
section. 


240 


Idem 


Amendments by 
Parliament 


Amendments by 
provincial 
legislatures 


Matters requiring 
amendment under 
general amendment 
procedure 


Consequential 
amendments 


Idem 


Appendix 10 


(2) The procedures prescribed by section 46 or 47 do not apply 
in respect of an amendment referred to in section 48. 


53. Subject to section 55, Parliament may exclusively make 
laws amending the Constitution of Canada in relation to 
the executive government of Canada or the Senate or House 
of Commons. 


54. Subject to section 55, the legislature of each province 
may exclusively make laws amending the constitution of 
the province. 


55. An amendment to the Constitution of Canada in rela- 
tion to the following matters may be made only in accor- 
dance with a procedure prescribed by section 46 or 47: 


(a) the office of the Queen, the Governor General 
and the Lieutenant Governor of a province; 


(b) the Canadian Charter of Rights and Freedoms; 


(c) the rights of the aboriginal peoples of Canada 
set out in Part I]; 


(d) the commitments relating to equalization and 
regional disparities set out in section 35; 


(e) the powers of the Senate; 


(f) the number of members by which a province is 
entitled to be represented in the Senate; 


(g) the method of selecting Senators and the resi- 
dence qualifications of Senators; 


(h) the right of a province to a number of members 
in the House of Commons not less than the num- 
ber of Senators representing the province; and 


(i) the principles of proportionate representation 
of the provinces in the House of Commons pre- 
scribed by the Constitution of Canada. 


56. (1) Class 1 of section 91 and class 1 of section 92 of the 
Constitution Act, 1867 (formerly named the British North 
America Act, 1867), the British North America (No. 2) Act, 
1949, referred to in item 22 of Schedule 1 to this Act and 
Parts IV and V of this Act are repealed. 


(2) When Parts IV and V of this Act are repealed, this sec- 
tion may be repealed and this Act may be renumbered, 
consequential upon the repeal of those Parts and this sec- 
tion, by proclamation issued by the Governor General under 
the Great Seal of Canada. 
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LETTER FROM PREMIER LEVESQUE TO 
PRIME MINISTER TRUDEAU 


November 25, 1981 


Dear Prime Minister: 


On behalf of the Government of Quebec, I am officially forwarding to you the 
Order by which Quebec formally exercises its right of veto of the resolution con- 
cerning patriation and amendment of the Canadian Constitution, as tabled in 
the House of Commons by the Minister of Justice on November 18, 1981. 


I wish to point out in this connection that the Government of Quebec has 
always maintained that the assent of Quebec was constitutionally required to 
any agreement that would allow patriation of the Constitution and establish- 
ment of the amending formula for the future. 


The discussions that resulted in the interprovincial Accord of April 16, 1981 
related solely to the method of amending the Constitution after patriation. Since 
that Accord is now null and void, Quebec is no longer bound by it and we have 
returned to the previous situation. There has therefore never been any ques- 
tion of affecting the right of veto that Quebec has always possessed and still 
possesses concerning patriation and the amending formula as such. 


With respect to Quebec’s right of veto over the distribution of jurisdictions 
referred to in the interprovincial Accord dated April 16, 1981, we have always 
said that only a right to opt out together with full and obligatory compensa- 
tion could be an acceptable substitute. Since this quid pro quo has been denied, 
we retain our traditional right of veto unchanged. 


Accordingly, I would ask that you take the same action as you took in 1971 
when Quebec objected to the Victoria agreement, and suspend your project until 
an agreement exists not only with the Anglophone provinces but also with 
Quebec. I would also ask you to table the text of this letter and attachment 
in the House of Commons and the Senate, so that Canadian parliamentarians 
are formally advised of the official position of Quebec. For my part, I intend 
to table a copy in the National Assembly of Quebec. 


On the substance of the issue, I repeat that Quebec is prepared to sign any 
agreement that meets the minimum conditions set forth in the motion I tabled 
in the National Assembly on November 17, 1981, of which you have already 
received a copy. Those are reasonable conditions representing for Quebec the 
essential minimum it requires in order to protect its distinctiveness and its 
historic rights. 


Yours truly, 
[Signed René Lévesque] 
René Lévesque 
Encl. 
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ORDER 
GOVERNMENT OF QUEBEC 


NUMBER 3215-81 November 25, 1981 
CONCERNING a reference to the Court of Appeal 
--- 0000000 --- 


WHEREAS the Minister of Justice of Canada, on behalf of the Government of 
Canada, has laid before the Senate and the House of Commons of Canada a 
Proposed Resolution regarding the Constitution of Canada; 


WHEREAS this Proposed Resolution requests the introduction in the Parliament 
of the United Kingdom of a bill entitled the Canada Act which, if adopted by 
the Parliament of the United Kingdom, will most notably have the effect of enact- 
ing for Canada the Constitution Act, 1981; 


WHEREAS the proposed legislation has the effect of making significant changes 
in the status and role of Quebec within the Canadian federal system; 


WHEREAS Quebec forms a distinct society within the Canadian federation; 


WHEREAS the Supreme Court of Canada stated on September 28, 1981 that 
the consent of the provinces is constitutionally necessary for the adoption of 
this proposal; 

WHEREAS Quebec has not agreed and has objected to the proposed changes; 


WHEREAS no change of a similar significance to that proposed in this Proposed 
Resolution has to date been made without the consent and over the objection 
of Quebec; 


WHEREAS it is expedient to submit to the Court of Appeal for hearing and 
consideration, pursuant to the Court of Appeal Reference Act, the question here- 
in below set out; 


ACCORDINGLY, it is ordered, upon the proposal of the Minister of Justice, that 
the following question be submitted to the Court of Appeal for hearing and con- 
sideration: 


Is the consent of the Province of Quebec constitutionally required, by conven- 
tion, for the adoption by the Senate and the House of Commons of Canada of 
a resolution the purpose of which is to cause the Canadian Constitution to be 
amended in such a manner as to affect: 


i) the legislative competence of the Legislature of the Province of Quebec 
in virtue of the Canadian Constitution; 


ii) the status or role of the Legislature or Government of the Province of 
Quebec within the Canadian federation; 


and, does the objection of the Province of Quebec render the adoption of such 
resolution unconstitutional in the conventional sense? 


[Signed Louis Bernard] 


Louis Bernard 
Clerk of the Executive Council 


244 


Appendix 12 


APPENDIX 12 


LETTER FROM PRIME MINISTER TRUDEAU 
TO PREMIER LEVESQUE 


December 1, 1981 
My dear Premier: 


This is in reply to your letter of November 25, 1981, transmitting the order of 
the executive council of the Quebec government which expressed the formal 
opposition of that government to the constitutional resolution now before the 
House of Commons, and which I acknowledged receiving on November 27. 
Your opposition is based on Quebec's alleged right of veto over patriation and 
amendments to the Constitution of Canada. 


The alleged right of veto by Quebec with respect to patriation and amendment 
of the Constitution of Canada is, in my view, not substantiated either by law 
or by constitutional convention in light of the judgment of the Supreme Court 
of Canada rendered on September 28, 1981, in what is commonly known as 
the Patriation Reference. 


On the question of whether the consent of the provinces is legally required for 
the adoption of a resolution by the two Houses of Parliament requesting the 
adoption by the United Kingdom of an amendment to the Constitution of Canada, 
the court stated unequivocally that “the law knows nothing of any requirement 
of provincial consent, either to a resolution of the federal Houses or as a condition 
of the exercise of the United Kingdom legislative power.” 


With respect to the question of a constitutional convention requiring provin- 
cial consent to seeking and obtaining constitutional amendments by the United 
Kingdom, while the Court did find that a convention existed in the nature of 
“a substantial measure of provincial consent,” I would suggest that a close 
examination of the reasons for judgment discloses no suggestion that any one 
province, including Quebec, possesses a right of veto over such a constitutional 
amendment. 


Indeed, in reaching the conclusion that the existing conventional rule was one 
of “a substantial measure of provincial consent,” the Court was expressly reject- 
ing the argument of the unanimity principle advanced by all provinces except 
New Brunswick, Ontario and Saskatchewan. In doing so, the Court spoke in 
terms of a particular number of provinces whose consent was required, without 
any reference to a need to consider other factors such as the size or character 
of the provinces in question. Consequently, in my view, the decision of the 
Supreme Court provides no basis for the assertion by your government that 
Quebec possesses a veto with respect to the present resolution. 


What, then, can we say about the amending formula contained in the resolu- 
tion and of which you spoke in the third and fourth paragraphs of your letter 
of November 25? In this regard, let me be clear about one thing: the Government 
of Canada had advocated the adoption of regional vetoes, at least since I became 
Prime Minister. Let me briefly recite the history underlying this assertion. 


First, the Victoria Charter amending formula of 1971, which the federal gov- 
ernment supported, would have provided regional vetoes, including a veto for 


Quebec. 
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Second, on April 19, 1975, when I wrote to all the premiers suggesting that we 
should take early action to patriate the Constitution, the amending formula I 
proposed was the one contained in the Victoria Charter of 1971. On October 
14, 1976, Premier Lougheed informed me that, while the Victoria formula was 
acceptable to eight provinces, his government and that of Premier Bennett no 
longer accepted it. 


Third, on January 19, 1977, I wrote to you and to the other premiers noting 
that the Victoria formula had been agreed to by all eleven governments in 1971 
and by eight in 1976. Given this high degree of consensus, I proposed that we 
should make one more try to patriate the Constitution and I suggested that we 
adopt the Victoria formula, which, I repeat, gave Quebec a veto. 


Fourth, when the first ministers met at the constitutional conference in October 
1978, my government still supported the Victoria formula. However, to gain 
greater provincial support for an amending procedure, we were willing to con- 
sider the “Toronto consensus” which emerged in 1978. That formula provided 
that constitutional amendments would require the consent of Parliament and 
seven provinces representing at least 85 percent of the population. Because of 
the 85 percent population requirement, this “Toronto consensus” formula would 
have in practice provided a veto for Quebec. 


Fifth, the draft constitutional resolution presented by the Government of 
Canada to Parliament in October 1980 would also have provided for a veto for 
Quebec. 


Sixth, the formal resolution presented by my government to Parliament in February 
1981, following more than three months of study in the Joint Committee of the 
Senate and House of Commons, carried forward this proposal. 


Seventh — and finally — when I met with you and the other premiers on 
November 2nd last, I was still arguing for the Victoria formula, which provided 
a veto to Quebec. 


This review of the Canadian government's position over a period of thirteen 
years makes it abundantly clear that the consistent desire of the Government 
of Canada to protect the interests of Quebec cannot be challenged. Sadly, the 
history of that period also shows that the successive governments of Quebec 
refused in every case to support the packages of constitutional proposals put 
forward by the Government of Canada, and which, in every case, included a 
Quebec veto in the amending formula. 


Let us now examine the manner in which the “provincial equality” principle 
for an amending formula developed. 


At a meeting of the Continuing Committee of Ministers on the Constitution in 
Toronto in December 1978, the Government of Alberta, reflecting views that 
had been formally advanced by that province in October 1976, argued that each 
province should have an equal voice in any amending formula and that there 
should not be a veto for any one province. It was decided at the meeting that 
this idea should be pursued. 


Accordingly, during the winter of 1979, Alberta developed a new amending for- 
mula proposal based on this principle. This proposal, with a successive series 
of refinements, became the Vancouver consensus advocated by several provinces, 
including Quebec, at the constitutional conference in September 1980. This Vancouver 
consensus — without a veto for Quebec — was also proposed by the Conservative 
Party in a motion put to the House of Commons on October 22, 1980, by Mr. 
Joe Clark. 
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Finally, the Vancouver formula was contained in the “Premiers’ Accord” of 
April 1981. As you well know, that accord — signed by yourself — included 
an amending procedure which did not give Quebec a veto. It was that formu- 
la which you again advocated during the November 2, 3, 4, and 5 meetings and 
which finally found its way into the agreement signed by the Government of 
Canada and nine provinces on November 5, 1981. 


It is therefore clear that, from September 11, 1980, to November 5, 1981, you 
subscribed to the view first put forward by Alberta in 1976 — a view which 
forms the basic premise of the amending formula now in the resolution before 
Parliament — namely that each province should have an equal voice in any 
amending formula and that no single province should have a veto. 


Ontario and New Brunswick were not parties to the accord of April 1981 but, 
in the interests of reaching “a substantial measure of provincial consent” at 
the November 1981 First Ministers’ Conference, they agreed to support the prin- 
ciple already accepted by your government in the Premiers’ Accord. The gov- 
ernment of Canada then concurred in this view on November 5, though as I 
have explained above, we would have preferred a proposal that provided a veto 
for all regions, including the province of Quebec. 


In brief, from 1971 to November 5, 1981, all the governments I led advocated 
an amending formula which provided for a veto for Quebec. We only abandoned 
this principle after your government did. 


The only element of the amending formula contained in the Premiers’ Accord 
which is not reflected completely in the resolution now before Parliament is 
the financial compensation provision. It is instructive to review the evolution 
of this idea in various amending formula proposals. 


During discussions in the summer of 1980, your government advanced the 
principle that a province should not be penalized financially if it opted out of 
a constitutional amendment which transferred provincial powers to Parliament. 
But it was the general view of the other governments that financial compen- 
sation was a matter that should be addressed on the merits of each case as 
the need arose and that there should be no rigid constitutional obligation in 
this regard. 


You will recall that on September 11, 1980, during the First Ministers’ Conference 
on the Constitution, your government distributed a document entitled “Proposal 
for a common stand of the Provinces” — subsequently referred to as the “Chateau 
consensus.” Although that proposal provided for the Alberta amending formu- 
la “with provision for financial arrangements between governments,” the legal 
drafts attached to it to assist in understanding the proposal did not contain a 
provision to give constitutional effect to the notion of “financial arrangements.” 
Provisions respecting financial arrangements did not appear in any agreed text 
until the Premiers’ Accord was published in April of this year, at which time 
they appeared in the form of a constitutional obligation. 


On November 5, 1981, you maintained that your agreement to the constitu- 
tional amending formula now in the resolution before Parliament was depen- 
dent upon including provisions respecting financial compensation. In response, 
I have repeatedly expressed my willingness to discuss this matter with you, 
yet you have refused to do so. 


Nevertheless, despite your persistent refusal, the Government of Canada, with 
the agreement of the other nine provinces, modified the amending formula agreed 
upon on November 5 to provide for financial compensation to a province which 
opts out of an amendment related to education or other cultural matters. This 
was obviously designed to protect matters of special concern to the people of 
Quebec. 
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In summary, then, it is clear that your government dropped any claim for a 
Quebec veto in any amending formula as early as September 1980. True, this 
abandonment of principle was linked to “financial arrangements;” but then, it 
was not so much the principle of a veto as the assurance of compensation that 
was at stake. 


Nevertheless, if you are no longer certain that the Alberta proposal, which you 
supported for over a year, meets your needs, it will be open to you after patri- 
ation to propose to the other provinces and to the Government of Canada that 
the amending formula itself be changed. 


This, then, my dear Premier, is my understanding of the constitutional law and 
history respecting the claim for a provincial veto. Whether we are talking of 
patriation or of the amending formula, it is hard to understand how — by 
Order in Council or otherwise — you can maintain that a Quebec veto exists 
by law or custom. 


Yours sincerely, 


[Signed P. E. Trudeau] 
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TELEX FROM PREMIER LEVESQUE 
TO PRIME MINISTER TRUDEAU 


December 2, 1981 
Dear Prime Minister: 


I was very sorry but not surprised to read your letter of December 1, 1981, in 
which you explicitly deny Quebec a right of veto that generations of Quebecers 
have always regarded as a minimum degree of protection under the present 
system and that they have exercised on many occasions. The fact that this 
letter was signed by a Quebecer says a great deal about the loss of roots for 
which the present federal system is responsible. 


I do not intend to respond, point by point, to the many inaccuracies in your 
letter. I will merely point out that in its decision of September 28, 1981, the 
Supreme Court expressly reserved its opinion concerning the “degree of con- 
sent” required from the provinces. Although it did not explicitly recognize 
Quebec’s right of veto, the Supreme Court did not dismiss it: it simply did not 
express a view on this point. 


I also wish to note a glaring contradiction between your present attitude and 
the historical process described in your letter. You provide a long list of the 
various proposals you have made since you became Prime Minister regarding 
the amending formula; and you state that it was not possible to adopt any of 
them, since “the successive governments of Quebec refused in every case to 
support the packages of constitutional proposals put forward by the Government 
of Canada.” Could you then explain to me why the situation is any different 
today? If Quebec was able to block your previous formulas, why could it not 
block your present formula, especially since, in addition to contradicting what 
Quebecers understood to be your referendum promises, it threatens the rights 
and powers of Quebec as no other formula has ever done? 


Since you are unwilling to respect a right that has always been respected since 
the beginning of Confederation, we have no choice but to have that right rec- 
ognized by the Courts. The Government of Quebec has therefore decided to 
refer the matter to its Court of Appeal and to take the legislative action required 
for it to be referred thereafter to the Supreme Court of Canada. A copy of the 
Order adopted for this purpose is attached. [See Appendix 11.] 


I would therefore ask you to suspend your project until a final decision on this 
matter is issued, as you agreed to do when the more general issue of the con- 
sent required from the provinces was referred to the Supreme Court early this 
year. Failure to agree to this request would be equivalent to preventing Quebec 
from exercising its rights at the proper time. 


[Signed René Lévesque] 
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LETTER FROM PRIME MINISTER TRUDEAU 
TO PREMIER LEVESQUE 


December 4, 1981 


My dear Premier: 


In reply to your telex of December 2, 1981, let me remind you that it was you 
who signed the Premiers' Accord of April 16, 1981, and, in so doing, you aban- 
doned a veto for Quebec in the constitutional amending formula. 


In the news release last April 16 which described the meaning and the impor- 
tance of the agreement, you and your colleagues stated: “This establishes legal 
equality amongst all provinces,” and, further, “This amending formula is demon- 
strably preferable for all Canadians to that proposed by the federal govern- 
ment because it recognizes the equality of provinces within Canada.” 


That a premier of Quebec subscribed to such an affirmation will seem aberrant 
and, indeed, irresponsible, especially when one remembers that the federal for- 
mula I proposed to you contained a right of veto for Quebec. 


Let us be clear, then. On April 16, your government subscribed to the notion 
of the equality of the provinces and there was no question then of Canadian 
duality or even of a special status for Quebec! If Quebec, then, were to have a 
veto, one would also have to say that each of the other provinces had a veto 
too, and the amending formula would have to be unanimity to respect the 
equality of the provinces. But the Supreme Court in its decision on the Patriation 
Reference stated that unanimity is not required for constitutional amendments. 
Therefore, if the provinces are equal and unanimity is not required, there is 
no veto either for Quebec or for any other province. This is precisely the posi- 
tion you agreed to on April 16. 


In your telex you assert that the Supreme Court of Canada expressly reserved 
its opinion on the degree of provincial consent required by the convention. It 
seems to me that this is not so. The Court indicated precisely that it was not 
its role to determine what constituted this measure of consent. The Court stat- 
ed: “Conventions by their nature develop in the political field and it will be for 
the political actors, not this Court, to determine the degree of provincial con- 
sent required.” 


In light of the foregoing, I see no justification for your request that the process 
of adopting the constitutional resolution should be suspended pending the out- 
come of the court proceedings. These same courts have already told us that we 
should settle the matter among the political actors and that is precisely what 
we did at the federal-provincial conference and during the parliamentary 
debate, among other things. 


Finally, I note that you declined in your telex of December 2, 1981, to respond 
to the numerous points set forth in my letter of December 1, while alleging that 
my letter contains numerous “inexactitudes.” You must admit that’s a rather 
hasty judgment! Until you have explained what you mean by “inexactitudes,” 
I will continue to believe my letter to be an accurate reflection of the histori- 
cal, political and legal developments during the past thirteen years. 


Yours sincerely, 


[Signed P. E. Trudeau] 
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LETTER FROM PREMIER LEVESQUE 
TO PRIME MINISTER TRUDEAU 


December 17, 1982 


Dear Prime Minister: 


I believe that the time has come to express to you very clearly our position here 
in Quebec City with regard to a constitutional situation that is in essence the 
result of your actions, especially since the recent opinion of the Supreme Court 
has just contributed a conclusion that is so far the most logical and at the same 
time the most unacceptable. 


Thus, as the Court has told us, Quebec does not possess, and has never pos- 
sessed, a right of veto, by convention or otherwise, that would protect it from 
constitutional amendments made without its consent and affecting its rights, 
powers and jurisdictions. 


This statement, which at least has the merit of clarity, denies a right whose 
existence had never been doubted and that had always been considered essen- 
tial to defend the identity of Quebecers, who are the cornerstone of the North 
American Francophone community. If the representatives of Lower Canada in 
1865 had realized that their agreement to the proposed Confederation would 
result in removing all protection against constitutional amendments imposed 
by others, there is no doubt that such agreement would never have been given. 


In September 1981, the same Supreme Court confirmed that Quebec had no 
legal protection against unilateral actions designed to modify the powers of its 
National Assembly without its consent and despite its strongest objections. Now, 
fourteen months later, Quebecers have also learned that they have never had 
any protection based on convention. In other words, since 1867 Quebecers have 
been living under the illusion that they had an insurance policy; today, after 
the violation of certain of their most vital collective rights, they find that in 
fact they have never been protected. 


This not only denies a past during which we relied on an illusion that has now 
vanished, but promises an even more perilous future. Now stripped of their 
illusions, Quebecers must learn to live at the mercy of the governments of 
English Canada. On November 5, 1981, following decisions made behind our 
back, we saw what this situation might mean for the constitutional future of 


Quebec. 


If the Supreme Court wishes to give its legal blessing to this agreement reached 
under cover of night and signed just over a year ago between the Anglophone 
governments of Canada and your government, so be it. But I am obliged to inform 
you that the Canada Bill is nonetheless basically illegitimate and therefore absolute- 
ly unacceptable to Quebec and its government and, I am sure, to the very great 
majority of Quebecers. It will therefore be impossible for any government wor- 
thy of the name in Quebec to accept such a drastic and unilateral reduction of 
the powers of our National Assembly and to have imposed on it an amending 
formula that provides it with no real protection for the future. 
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The National Assembly already stated, in December 1981, the conditions under 
which this British constitutional statute might become acceptable. First, the 
Constitution Act must recognize not only the equality of the founding peoples 
but also the distinctiveness of Quebec society. Second, to ensure the vitality of 
that society, the amending formula of the Constitution of Canada must pro- 
vide Quebec with a general right of veto or a right to opt out together with full 
financial compensation in all cases (a specific right of veto, or a “qualified” right 
of veto, to use the term employed by the federal Minister of Justice). Last, any 
Canadian Charter of Rights must not in any way alter the legislative juris- 
diction of the National Assembly, particularly as regards the language of 
instruction and mobility rights. (A true copy of the resolution of the National 
Assembly is attached.) 


In view of the opinion issued by the Supreme Court, all these conditions are 
more relevant than ever. But in the present situation, two of them have become 
more urgent: Quebec’s (general or specific) right of veto, and the language of 
instruction. 


On April 26, 1982, you said the following: “If Mr. Lévesque were to say tomor- 
row, let us work together and try to obtain for Quebec the right of veto pro- 
vided at Victoria, I would give him my hand and I would say, very well, let us 
do that together.” And on December 8, your Minister of Justice said that he 
was again ready to co-operate with Quebec to attempt to obtain for it a gen- 
eral or specific right of veto. 


I would therefore ask you, as evidence of good faith and your apparent wish 
to grant Quebec its rightful place in Canada, to table a resolution to amend 
the Constitution as soon as possible and have it passed by both federal Houses, 
as provided by the Canada Bill. 


Pursuant to the conditions indicated by the National Assembly, such a reso- 
lution would provide the Government of Quebec with either a general right of 
veto or a specific right of veto, that is, a right to opt out combined with full 
compensation in all cases. In addition, such a resolution would exempt Quebec 
from the application of Section 23 of the Canada Bill regarding the right of instruc- 
tion in the minority language, thus entrenching Quebec’s exclusive jurisdic- 
tion with respect to the language of education. 


Since no constitutional amendment can be passed without the agreement of 
the federal government, you will understand that early tabling and passage 
of such a resolution in Ottawa constitute a necessity for Quebec and its gov- 
ernment. I therefore trust that, as you hinted, you will be prepared to prove 
to the Quebec community that you can once again act to promote its rights and 
interests, even after injuring them to an extent that your predecessors would 
never have dared contemplate. 


Your response, which we wish to receive as soon as possible, will certainly 
influence the outcome of the constitutional issue, at least with respect to 
Quebec. 


Yours truly, 


[Signed René Lévesque] 
Encl. 


c.c.: Provincial Premiers 
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RESOLUTION 


L'Assemblée nationale du Québec, 


rappelant le droit du peuple québe- 
bécois a disposer de lui-méme, 


et exercant son droit historique a 
étre partie prenante et a consentir a 
tout changement dans la constitution 
du Canada qui pourrait affecter les 
droits et les pouvoirs du Québec, 


déclare qu'elle ne peut accepter le 
projet de rapatriement de la constitu- 
tion sauf si celui-ci rencontre les con- 
ditions suivantes : 


1. on devra reconnaitre que les 
deux peuples qui ont fondé le Canada 
sont fonciérement égaux et que le 
Québec forme a l'intérieur de l'ensem- 
ble fédéral canadien une société dis- 
tincte par la langue, la culture, les 
institutions et qui posséde tous les 
attributs d'une communauté nationale 
distincte; 


2. le mode d'amendement de la 
constitution 


a) ou bien devra maintenir au 
Québec son droit de veto, 


b) ou bien sera celui qui a été con- 
venu dans l'Accord constitutionnel 
signé par le Québec le 16 avril 1981 
et confirmant le droit du Québec de 
ne pas étre assujetti a une modifica- 
tion qui diminuerait ses pouvoirs ou 
ses droits et de recevoir, le cas échéant, 
une compensation raisonnable et 
obligatoire; 


3. étant donné l'existence de la 
Charte québécoise des droits et lib- 
ertés de la personne, la charte des 
droits inscrite dans la constitution 
canadienne ne devra inclure que : 


a) les droits démocratiques; 


b) l'usage du francais et de 
l'anglais dans les institutions et les 
services du gouvernement fédéral; 


c) l'égalité entre les hommes et 
les femmes, pourvu que l'Assemblée 
nationale conserve le pouvoir de 
faire prévaloir ses lois dans les 
domaines de sa compétence; 


The National Assembly of Québec, 


mindful of the right of the people of 
Québec to self-determination, 


and exercising its historical right 
of being a full party to any change to 
the Constitution of Canada which 
would affect the rights and powers of 
Québec, 


declares that it cannot accept the 
plan to patriate the Constitution 
unless it meets the following condi- 
tions: 

1. It must be recognized that the 
two founding peoples of Canada are 
fundamentally equal and that Québec, 
by virtue of its language, culture and 
institutions, forms a distinct society 
within the Canadian federal system 
and has all the attributes of a distinct 
national community; 


2. The constitutional amending 
formula 


(a) must either maintain Québec's 
right of veto or 


(6) be in keeping with the Consti- 
tutional Accord signed by Québec on 
April 16, 1981 whereby Québec would 
not be subject to any amendment 
which would diminish its powers or 
rights, and would be entitled, where 
necessary, to reasonable and obliga- 
tory compensation; 


3. Given that a Charter of Human 
Rights and Freedoms is already oper- 
ative in Québec, the Charter of Rights 
and Freedoms to be entrenched in the 
Canadian Constitution must limit 
itself to: 


(a) democratic rights; 


(6) use of French and English in 
federal government institutions and 
services; 


(c) equality between men and 
women provided the National 
Assembly retains the power to legis- 
late in matters under its jurisdiction; 
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d) les libertés fondamentales, 
pourvu que l'Assemblée nationale 
conserve le pouvoir de faire prévaloir 
ses lois dans les domaines de sa 
compétence; 


e) les garanties quant a l'en- 
seignement dans la langue des 
minorités anglaise ou francaise, 
pourvu que le Québec reste libre d'y 
adhérer volontairement, puisque sa 
compétence exclusive en cette matiére 
doit demeurer totale et inaliénable et 
que la situation de sa minorité est déja 
la plus privilégiée au Canada; 


4. on donnera suite aux disposi- 
tions déja prévues dans le projet du 
gouvernment fédéral concernant le 
droit des provinces a la péréquation 
et a un meilleur contréle de leurs 
richesses naturelles. 


COPIE CONFORME DE LA 
RESOLUTION ADOPTEE PAR 
L'ASSEMBLEE NATIONALE DU 
QUEBEC LE ler DECEMBRE 1981. 


Signé a Québec ce 


16 décembre 1982 


(d) fundamental freedoms provid- 
ed the National Assembly retains the 
power to legislate in matters under its 
jurisdiction; and 


(e) English and French minority 
language guarantees in education, 
provided Québec is allowed to adhere 
voluntarily considering that its power 
in this area must remain total and 
inalienable and that its minority is 
already the most privileged in Canada. 


4. Effect must be given to the pro- 
visions already prescribed in the fed- 
eral proposal in respect of the right of 
the provinces to equalization and to 
better control over their natural 
resources. 


TRUE COPY OF THE RESOLUTION 
PASSED BY THE NATIONAL ASSEM- 
BLY OF QUEBEC ON 1 DECEMBER 
1981. 


Signed in Québec City on the 


16 December 1982 


[Signed René Blondin] 
RENE BLONDIN 


Secrétaire général de l'Assemblée nationale 
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APPENDIX 16 


TELEX FROM PRIME MINISTER TRUDEAU 
TO PREMIER LEVESQUE 


December 24, 1982 


My dear Premier: 


In your telex of December 17, you requested that I ask the Parliament of 
Canada to adopt “a resolution which would recognize the right of the Government 
of Quebec to either a general veto or a specific veto, that is, a right to opt out 
with full compensation in all cases.” You also insisted that this resolution 
should exempt Quebec from the Canada clause contained in section 23 of the 
Canadian Charter of Rights and Freedoms. 


This request strikes me as somewhat curious coming from a government which 
only yesterday was denouncing federal unilateralism and which has declined 
to participate in any way in the preparatory work for the constitutional con- 
ference scheduled for March. I am wondering therefore if you have made sim- 
ilar requests of the premiers of the other provinces since, as you well know, 
the Parliament of Canada cannot now, any more than it could before patria- 
tion, act alone to determine or to change the amending formula in our consti- 
tution. 


If we had this power, you would not today have to seek special measures to 
protect the Quebec identity, since we all know that the federal Parliament 
would have opted for the Victoria formula, which recognized a veto for Quebec. 
Since the federal government has been on record as favouring this formula for 
more than 10 years — and thus already subscribes to the principle of a veto 
— you would be better advised to direct your request in the first instance to 
your colleagues of the other provinces. 


You place great importance in your telex on the recent Supreme Court judge- 
ment which, in your view, denies “a right of veto the existence of which has 
never been doubted and which has always been considered essential for the 
protection of the people of Quebec, cornerstone of the Francophones of North 
America.” 


I would like to ask you a simple question. If this right was so indisputable and 
so indispensable, why was it that you made no mention of it in the agreement 
you signed in April, 1981, with the other provinces, which opposed the consti- 
tutional initiatives of the federal government, Ontario and New Brunswick? 


In rejecting out-of-hand the Victoria formula and its veto for Quebec, you chose 
instead to accept “opting-out,” declaring that this formula “ensured the legal 
equality of all provinces” and, for this very reason, was “clearly preferable, for 
all Canadians, to the formula proposed by the federal government.” 


Similarly, when Quebec appeared in 1981 before the Supreme Court in com- 
pany with the other dissenting provinces and sought to have the proposals for 
constitutional reform submitted by the Parliament of Canada declared uncon- 
stitutional, at no point did you claim a veto for Quebec or that Quebec's par- 
ticipation was indispensable to any consensus to amend the Constitution. 
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To keep intact a common front to which Quebec was totally committed, Quebec 
made itself into a province like the others, while, by an extraordinary para- 
dox, it was the federal government which defended to the very end the prin- 
ciple that Quebec should have a right of veto over constitutional amendments. 


Faced with this common front of eight provinces of which you were part, and 
faced too with the Supreme Court's decision of September 1981, the federal 
government and the two provinces which supported it had to give way before 
the notion of the equality of the provinces, and stopped insisting on the con- 
stitutional veto for Quebec which, for our part, we had always sought. As I have 
recently stated, if Quebec did not obtain a right of veto, that is because the 
Government of Quebec did not want one. Think of the strong support there would 
have been if the Government of Quebec had joined with Ontario, New Brunswick 
and the federal government in favour of an amending formula which would 
have given Quebec a veto. But you chose otherwise. 


Although forced to accept, in the November 1981 agreement, an amending for- 
mula which was far from its preferred option, the federal government was 
nonetheless the one that arranged to modify the formula in order to take account 
of the interests of Quebecers. In fact, with the support of other provinces, we 
included a provision in the Constitution which guarantees reasonable com- 
pensation to any province which dissents from an amendment transferring 
power to the Canadian Parliament in the area of education and culture. 


Furthermore, as regards the language of education, I have offered, publicly, to 
re-word section 23 if this should be necessary to arrive at a Canada clause accept- 
able to the Government of Quebec. 


This offer still holds, as does my suggestion to you that we should unite in our 
efforts to return again to the right of veto which the federal government and 
all the other provinces were prepared to recognize for Quebec in Victoria in 
197T° 


I think it is reasonable, however, to ask you the following two questions: 


First, will Quebec agree to participate in good faith in the current constitu- 
tional process? The veto question obviously cannot be settled by the federal and 
Quebec governments alone. We must discuss this matter with our colleagues 
of the other provinces if we really want to achieve a new amending formula 
according to the procedures which are now part of our country's constitution. 


Second, in return for the veto, or its equivalent, is the Quebec government pre- 
pared to give formal acceptance to the Constitution Act, 1982? It would be unthink- 
able for the federal government and the governments of the other provinces 
to devote a great deal of time and effort to the search for an amending formula 
capable of meeting the needs of Quebecers, only to discover afterwards that 
the Government of Quebec still found other excuses for not accepting the new 
Constitution. 


If, however, you accept these two reasonable conditions, I am fully prepared to 
explore with you and our colleagues all the available options which could give 
better protection to the legitimate interests of Quebecers as far as future amend- 
ments to the Canadian constitution are concerned. 


As far as opting out is concerned, you are of course aware that, as I mentioned 
above, we have already included this concept in the Constitution by providing 
reasonable compensation in the fields of education and culture. I must tell you 
frankly, however, that it does not seem to me at this point either necessary or 
desirable to extend this concept to other fields. To go further would be to 
encourage the gradual balkanization of the country and thereby put its future 
in doubt. 
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As for the Canada clause provided in section 23 of the Canadian Charter of 
Rights and Freedoms, your government stated that it was willing to accept such 
a provision at the meetings of provincial premiers held in St. Andrews in 1977, 
and in Montreal in 1978, provided that the other provinces agreed, on a reci- 
procal basis, to guarantee the same rights to Francophones outside Quebec. 
You even inserted this principle of reciprocity in section 86 of Bill 101. Now 
that the other provinces have all adopted the Canada clause, it is incumbent 
on your government to respect its commitment, all the more so since this 
clause, like the Charter itself, enjoys the support of the vast majority of 
Quebecers, and since we are ready to re-word it if necessary to make it more 
acceptable to the Government of Quebec. Besides, as you know, our fellow 
Quebecers are interested not only in the development of the French language 
in Quebec, but also in the broadening of language rights of Francophones 
wherever they happen to live in Canada. 


Finally, I would remind you that in your letter of August 19, you informed me 
that the Government of Quebec was waiting to consult with the Aboriginal com- 
munities before “engaging in a constitutional process concerning them.” I hope 
that concern for Quebec's rights, which are already well protected and which we 
can strengthen in future, will not prevent us from rendering justice to our 
Aboriginal peoples, who have greater need than anyone to see their rights bet- 
ter defined and protected in the Canadian constitution. 


Yours sincerely, 


Pierre Elliott Trudeau 
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APPENDIX 17 


CONSTITUTION ACT, 1982 


PART V 


PROCEDURE FOR AMENDING THE CONSTITUTION 
OF CANADA 


38. (1) An amendment to the Constitution of Canada may 
be made by proclamation issued by the Governor General 
under the Great Seal of Canada where so authorized by 


(a) resolutions of the Senate and House of 
Commons; and 


(b) resolutions of the legislative assemblies of at 
least two-thirds of the provinces that have, in 
the aggregate, according to the then latest gen- 
eral census, at least fifty per cent of the popu- 
lation of all the provinces. 


(2) An amendment made under subsection (1) that dero- 
gates from the legislative powers, the proprietary rights or 
any other rights or privileges of the legislature or govern- 
ment of a province shall require a resolution supported by 
a majority of the members of each of the Senate, the House 
of Commons and the legislative assemblies required under 
subsection (1). 


(3) An amendment referred to in subsection (2) shall not 
have effect in a province the legislative assembly of which 
has expressed its dissent thereto by resolution supported 
by a majority of its members prior to the issue of the procla- 
mation to which the amendment relates unless that legislative 
assembly, subsequently, by resolution supported by a major- 
ity of its members, revokes its dissent and authorizes the 
amendment. 


(4) A resolution of dissent made for the purposes of sub- 
section (3) may be revoked at any time before or after the 
issue of the proclamation to which it relates. 


39. (1) A proclamation shall not be issued under subsec- 
tion 38(1) before the expiration of one year from the adop- 
tion of the resolution initiating the amendment procedure 
thereunder, unless the legislative assembly of each province 
has previously adopted a resolution of assent or dissent. 


(2) A proclamation shall not be issued under subsection 38(1) 
after the expiration of three years from the adoption of the 
resolution initiating the amendment procedure thereun- 
der. 
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40. Where an amendment is made under subsection 38(1) 
that transfers provincial legislative powers relating to edu- 
cation or other cultural matters from provincial legisla- 
tures to Parliament, Canada shall provide reasonable 
compensation to any province to which the amendment 
does not apply. 


41. An amendment to the Constitution of Canada in rela- 
tion to the following matters may be made by proclamation 
issued by the Governor General under the Great Seal of Canada 
only where authorized by resolutions of the Senate and 
House of Commons and the legislative assembly of each 
province: 


(a) the office of the Queen, the Governor General 
and the Lieutenant Governor of a province; 


(6) the right of a province to a number of members 
in the House of Commons not less than the 
number of Senators by which the province is enti- 
tled to be represented at the time this Part 
comes into force; 


(c) subject to section 43, the use of the English or 
the French language; 


(d) the composition of the Supreme Court of Canada; 
and 


(e) an amendment to this Part. 


42. (1) An amendment to the Constitution of Canada in 
relation to the following matters may be made only in accor- 
dance with subsection 38(1): 


(a) the principle of proportionate representation of 
the provinces in the House of Commons pre- 
scribed by the Constitution of Canada; 


(6) the powers of the Senate and the method of 
selecting Senators; 


(c) the number of members by which a province is 
entitled to be represented in the Senate and the 
residence qualifications of Senators; 


(d) subject to paragraph 41(d), the Supreme Court 
of Canada; 


(e) the extension of existing provinces into the ter- 
ritories; and 


(f) notwithstanding any other law or practice, the 
establishment of new provinces. 


(2) Subsections 38(2) to (4) do not apply in respect of amend- 
ments in relation to matters referred to in subsection (1). 


43. An amendment to the Constitution of Canada in rela- 
tion to any provision that applies to one or more, but not 
all, provinces, including 


(a) any alteration to boundaries between provinces, 
and 
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(6) any amendment to any provision that relates to 
the use of the English or the French language 
within a province, 


may be made by proclamation issued by the Governor 
General under the Great Seal of Canada only where so 
authorized by resolutions of the Senate and House of 
Commons and of the legislative assembly of each province 
to which the amendment applies. 


44, Subject to sections 41 and 42, Parliament may exclu- 
sively make laws amending the Constitution of Canada in 
relation to the executive government of Canada or the 
Senate and House of Commons. 


45. Subject to section 41, the legislature of each province 
may exclusively make laws amending the constitution of 
the province. 


46. (1) The procedures for amendment under sections 38, 
41, 42 and 43 may be initiated either by the Senate or the 
House of Commons or by the legislative assembly of a 
province. 


(2) Aresolution of assent made for the purposes of this Part 
may be revoked at any time before the issue of a procla- 
mation authorized by it. 


47. (1) An amendment to the Constitution of Canada made 
by proclamation under section 38, 41, 42 or 43 may be 
made without a resolution of the Senate authorizing the issue 
of the proclamation if, within one hundred and eighty days 
after the adoption by the House of Commons of a resolu- 
tion authorizing its issue, the Senate has not adopted such 
a resolution and if, at any time after the expiration of that 
period, the House of Commons again adopts the resolution. 


(2) Any period when Parliament is prorogued or dissolved 
shall not be counted in computing the one hundred and eighty 
day period referred to in subsection (1). 


48. The Queen's Privy Council for Canada shall advise 
the Governor General to issue a proclamation under this 
Part forthwith on the adoption of the resolutions required 
for an amendment made by proclamation under this Part. 


49. A constitutional conference composed of the Prime 
Minister of Canada and the first ministers of the provinces 
shall be convened by the Prime Minister of Canada with- 
in fifteen years after this Part comes into force to review 
the provisions of this Part. 
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APPENDIX 18 


LETTER FROM PRIME MINISTER MULRONEY TO 
SECRETARY OF STATE BENOIT BOUCHARD 


April 22, 1986 


Dear Colleague: 


There is already an agreement in principle between the Government of Canada 
and the governments of some provinces regarding three constitutional amend- 
_ ments which apply only to the provinces in question. These are proposed 
amendments regarding the educational rights of Pentecostal Assemblies in 
Newfoundland, the boundary between Manitoba and Saskatchewan, and the 
boundary between Alberta and British Columbia. 


Her Excellency the Governor General may therefore be authorized during the 
year to issue a proclamation to amend the Constitution, and in these circum- 
stances it would be appropriate to agree immediately on certain associated pro- 
cedures. 


With respect to. the proclamation document itself, I think that the precedent 
established on June 21, 1984, at the time of the first proclamation following 
patriation of the Constitution, should be followed; that is, the wording of any 
amendment should be printed on fine paper with the Arms of Canada in colour. 
The Government will then not be required to make ad hoc decisions regard- 
ing the quality of the document to be preserved in the National Archives when- 
ever a constitutional amendment is proclaimed. 


If an amendment is of some sectoral, regional or national importance, the min- 
ister or ministers sponsoring the proposed amendment may wish to have addi- 
tional copies of the signed document produced. This is a decision for the 
sponsoring ministers, who will be responsible for the costs. 


Last, it is for the sponsoring minister or ministers to determine, in co-opera- 
tion with the staff of the Governor General, the Department of Secretary of 
State and my office, the type of ceremony, if any, which should be associated 
with signature of any future proclamation. 


Yours truly, 


Prime Minister 
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APPENDIX 19 
MEECH LAKE ACCORD 
June 3, 1987 


(Excerpt) 


9. Sections 40 to 42 of the Constitution Act, 1982 are repealed and the fol- 
lowing substituted therefor: 


Compensation “40. Where an amendment is made under subsection 38(1) 
that transfers legislative powers from provincial legislatures 
to Parliament, Canada shall provide reasonable compen- 
sation to any province to which the amendment does not 


apply. 
Amendment by 41. An amendment to the Constitution of Canada in rela- 
nnanimeds consent tion to the following matters may be made by proclamation 


issued by the Governor General under the Great Seal of Canada 
only where authorized by resolutions of the Senate and 
House of Commons and of the legislative assembly of each 
province: 


(a) the office of the Queen, the Governor General 
and the Lieutenant Governor of a province; 

(6) the powers of the Senate and the method of 
selecting Senators; 

(c) the number of members by which a province is 


entitled to be represented in the Senate and the 
residence qualifications of Senators; 


(d) the right of a province to a number of members 
in the House of Commons not less than the num- 
ber of Senators by which the province was enti- 
tled to be represented on April 17, 1982; 


(e) the principle of proportionate representation of 
the provinces in the House of Commons pre- 
scribed by the Constitution of Canada; 


(f) subject to section 43, the use of the English or 
the French language; 


(g) the Supreme Court of Canada; 

(h) the extension of existing provinces into the ter- 
ritories; 

(i) notwithstanding any other law or practice, the 


establishment of new provinces; and 


(9) an amendment to this Part.” 


10. Section 44 of the said Act is repealed and the following substituted there- 
for: 


Amendments by “44, Subject to section 41, Parliament may exclusively 

Parliament make laws amending the Constitution of Canada in rela- 
tion to the executive government of Canada or the Senate 
and House of Commons.” 
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11. Subsection 46(1) of the said Act is repealed and the following substituted 


therefor: 


Initiation of 
amendment 
procedures 


“46. (1) The procedures for amendment under sections 38, 
41 and 43 may be initiated either by the Senate or the 
House of Commons or by the legislative assembly of a 
province.” 


12. Subsection 47(1) of the said Act is repealed and the following substituted 


therefor: 


Amendments 
without Senate 
resolution 


“47. (1) An amendment to the Constitution of Canada made 
by proclamation under section 38, 41 or 43 may be made 
without a resolution of the Senate authorizing the issue of 
the proclamation if, within one hundred and eighty days 
after the adoption by the House of Commons of a resolu- 
tion authorizing its issue, the Senate has not adopted such 
a resolution and if, at any time after the expiration of that 
period , the House of Commons again adopts the resolution.” 
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APPENDIX 20 


LETTER FROM THE SECRETARY TO THE CABINET 
FOR FEDERAL-PROVINCIAL RELATIONS 
TO HIS PROVINCIAL COUNTERPARTS 


June 20, 1988 


Dear 


The Constitution Act, 1982 makes clear the role of the Senate, the House of 
Commons, the Queen's Privy Council for Canada and the Governor General 
in the constitutional amendment process. However, the Act is silent on the 
communications among the various political actors to make the procedure 
operational. 


Since there continues to be some uncertainty respecting the transmission of 
constitutional resolutions once they have been duly authorized by a Legislative 
Assembly, I am writing you and our other colleagues to set out a standard pro- 
cedure which, I trust, will be acceptable to all. 


Following adoption of a constitutional resolution by a legislative assembly, the 
Speaker is the appropriate person to communicate the fact that a proclamation 
amending the Constitution in both official languages has been authorized by the 
Assembly. A certified copy of the resolution, signed by the Clerk of the Legislative 
Assembly, should be attached to the Speaker's letter. 


The proper recipient of the Speaker's letter is the Clerk of the Privy Council 
(and not the Prime Minister of the Governor General), since it is he who must 
inform the Queen's Privy Council when the conditions for an amendment have 
been met. 


The essential information that should appear in the Speaker's letter has been 
set out in the attached suggested draft. 


I hope that this procedure will establish clear lines of communication and 
avoid possible confusion. 


Yours sincerely, 


Norman Spector 
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(Suggested draft letter) 


Mr. Paul Tellier 

Clerk of the Privy Council 
and Secretary to the Cabinet, 
Langevin Block, Room 332 
Ottawa, Ontario. 

K1A 0A3 


Dear Mr. Tellier: 


The Legislative Assembly of (name of the province) adopted a resolution on (date) 
that an amendment to the Constitution of Canada be authorized to be made 
in English and in French by proclamation issued by Her Excellency the Governor 
General under the Great Seal of Canada in accordance with the schedule to 
the resolution. 


I have the pleasure of forwarding to you herewith for consideration by the 
Queen's Privy Council for Canada a certified copy of the resolution adopted 
by the Legislative Assembly. 


Yours sincerely, 


[Speaker] 
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APPENDIX 23 


CHARLOTTETOWN ACCORD 


October 9, 1992 
(Excerpt — Draft Legal Text) 


32. Sections 40 to 42 of the said Act [Constitution Act, 1982] are repealed and 
the following substituted therefor: 


Compensation 


Amendment by 
unanimous consent 


Amendments by 
general procedure 


Exception 


“40. Where an amendment is made under subsection 38(1) 
that transfers legislative powers from provincial legislatures 
to Parliament, Canada shall provide reasonable compen- 
sation to any province to which the amendment does not 
apply. 

41. An amendment to the Constitution of Canada in rela- 
tion to the following matters may be made by proclamation 
issued by the Governor General under the Great Seal of Canada 
only where authorized by resolutions of the Senate and 
House of Commons and of the legislative assembly of each 
province: 


(a) the office of the Queen, the Governor General 
and the Lieutenant Governor of a province; 


(b) the powers of the Senate and the selection of 
Senators; 


(c) the number of senators by which a province or 
territory is entitled to be represented in the 
Senate and the qualifications of senators set out 
in the Constitution Act, 1867; 


[(c.1)* the number of senators by which the Aboriginal 
peoples of Canada are entitled to be represent- 
ed in the Senate and the qualifications of such 
senators; ] 


(d) an amendment to section 51A of the Constitution 
Act, 1867; 


(e) subject to section 438, the use of the English or 
the French language; 


(f) subject to section 42(1), the Supreme Court of 


Canada; 


(g) an amendment to section 2 or 3 of the 
Constitution Act, 1871; and 


(h) an amendment to this Part. 


42. (1) An amendment to the Constitution of Canada in 


relation to the method of selecting judges of the Supreme 
Court of Canada may be made only in accordance with sub- 


section 38(1). 


(2) Subsections 38(2) to (4) do not apply in respect of amend- 
ments in relation to the matter referred to in subsection (1). 


*The issue of Aboriginal representation is to be discussed in the autumn 
of 1992, according to the Consensus Report. 
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42.1. Subsection 38(1) and sections 41 and 42 do not apply 
to allow a province that is established pursuant to section 
2 of the Constitution Act, 1871 after the coming into force of 
this section to authorize amendments to the Constitution 
of Canada and, for greater certainty, all other provisions of 
this Part apply in respect of such a province.” 


[33. The said Act is further amended by adding thereto, immediately after sec- 
tion 45 thereof, the following section: 


Amendments where 
Aboriginal peoples 
of Canada directly 
referred to 


Initiation of amendment 
procedures 


“45.1*. (1) An amendment to the Constitution of Canada 
that directly refers to, or that amends a provision that 
directly refers to, one or more of the Aboriginal peoples of 
Canada or their governments, including 


(a) section 2, as it relates to the Aboriginal peoples 
of Canada,** class 24 of section 91, and sections 
91A, 95E and 127 of the Constitution Act, 1867, 
and 


(b) section 25 and Part II of this Act and this section, 


may be made by proclamation issued by the Governor 
General under the Great Seal of Canada only where the amend- 
ment has been authorized in accordance with this Part and 
has received the substantial consent of the Aboriginal peo- 
ples so referred to. 


(2) Notwithstanding section 46, the procedures for amend- 
ing the Constitution of Canada in relation to any matter 
referred to in subsection (1) may be initiated by any of the 
Aboriginal peoples of Canada directly referred to as provided 
in subsection (1).”] 


* A mechanism for obtaining Aboriginal consent would be worked out 
prior to the tabling of a constitution resolution in Parliament. 
** A reference to any provision relating to Aboriginal representation in 
the Senate would be added here. 
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For nearly thirty years — from 1968 to 1996 — Canadians have 
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The issues, like the politicians who shaped them, have been 
complex and varied, sometimes colourful, and often highly 
controversial. But at the centre of this debate, one key issue 
has remained: the challenge of devising rules and processes 
for making changes to the Constitution. 
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appreciate how Amending Canada’s Constitution provides an 
inside, yet impartial, look at the broad issues and processes 
of constitutional change. The book, by one of Canada’s lead- 
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recently de-ciassified letters and documents. 


General readers and those new to the constitutional debate will 
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of some of the most significant and turbulent moments in the 
history of the Canadian federation. Events like the 1982 
patriation of the Constitution and the Meech Lake and 
Charlottetown Accords — often discussed and frequently mis- 
understood — are reviewed and clearly explained with refer- 
ences to correspondence and other supporting memoranda. 
Of particular note is the series of letters between Pierre Trudeau 
and René Lévesque in 1981-82 on the question of a Quebec 
veto. 
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